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Ottawa, Onterio, 
Thursday, Mey 11th,1950. 


MORNING SESSION 
ARGUMENT BY BR. BRAZIER - Continued. 
THE CHAIRMAN: Very well, Mr. Brazier, 

MR. BRAZIER: Mr.Chairmen snd Commissioners: 
When I broke off on Tuesdsy efternoon I wes just sterting 
my ergument. in regard to the cost of service principle. 

We have heerd a greet deal during the course 
of these heorings in respect to the value of service 
principle, but I suggest that nobody hes yet been able 
to ascertein just what stendard is used in determining 
the value of service. Several witnesses have loosely 
Suggested that the velue of service principle is es- 
sentially based on cost of service. However, I think 
it is quite opperent thet what they ere referring to 
as cost of service is the generel over-all cost of ser- 
Vice endycertainiy not ‘the cost of service as fer es 
any porticulér commodity is concerned. Provided the 
ageregate,of rates being charged is sufficient to cover 
the over-all cost..of. opereting the reilways, the 
companies, arpa. satisfied with the rate scale, Our re~ 
presentation hes been made in the hopes that the rail- 
w2ys themselves will give the matter serious study. 

Several witnesses have sdmitted thet the rail- 
ways ore gredually losing their high-rceted traffic,or 
the traffic from which the reilweys received their greatest 
return with rates ellegedly established on 3 basis of 
velue of service. If this process is to continue, 
I think without 3. doubt the result will be that in due 
course the roilweys will only heve the low-rated traffic 
available to them. Thet certoin railway officials think 
this is so is witnessed by the evidence given by Mr. Foir- 
weather. His evidence to which I refer, my lord, is found 


in volume 110 at pege 20242, This is whet he said there: 
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"The Witness: Well, if you heve 3 free competitive 
economy the value of service immedistely drops down 
to the cost of service, ond it is obvious you cennot 
maintain the principle of 2 value of service above 
cost unless you have absence of a functional com- 
petition." 

Then Dr.Innis put this question to Mr. F°oirweether: 
"Commissioner Innis: Q. You were saying thet the 
trucks were taking off types of commodities which 
were particularly effected by value of service?" 

To which Mr, Fairweather answered: 

"Previously,sir, yes. You see, our rate structure 
was moulded in a period and more or less fixed in 
ae period before this new medium of trensportation 
came along; therefore there is now an artificial 
condition." 

THE CHAIRMAN: Pardon me, but what does Mr. Fair- 
weather mean there? He says in the case of certain com- 
petition, the value of service drops down to the cost of 
service. Does he mean that without providing any compen- 
sation to the railways? 

MR. BRAZIERS: Yes, I think he is referring there 
to treffic which is now cerried on truck competitive rates, 
for instance, 

THE CHAIRMAN: Maybe he is. In respect of that 
traffic, the railways say they get not only the cost of ser- 
vice, but something in eddition. 

MR. BRAZIER: Something slightly ebove. 

THE CHAIRMAN: Mr. Foirweather seems to think there 
that under certain circumstances there might be a further 

He says, competitive 

drop, does he not?/"If you have a free /economy, the value of 

service immediately drops down to the cost of service. 

MR. BRAZIER: I think, probebly, without trying to -- 

THE CIHAIRMAN: Does he not mean thet the railways 
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meke nothing et 911 because they could not hope to get 
back eny more thon the actual cost of their service? 

MR. BRAZIER: I think it depends on what they 
include in the cost of service. 

THE CHAIRMAN: I am trying to find out whet Mr. 
Peirwesther is referring -to. 

MR. BRAZIER: I would be inclined to think that 
he is suggesting there that the cost of service is in 
fact the over-all cost of service. 

THE CHAIRMAN: Oh, I see. 

MR. BRAZIER: Which would inelude their out-of- 
pocket costs plus something for their fixed expenses, and 
maybe something for profit. But it approximates the cost 
of the service 

COMMISSIONER ANGUS: Mr.Brezier, I think there is 
a little bit of danger of our slipping into giving 
two different meanings to the value of service, Might I 
clear that up by an example? Suppose the value of service 
of moving a given commodity from A to B was $10 at 2 time 
when there was no truck service between those points. 
Suppposetrucks then come in, and ere ready to take that 
commodity from A to B for $8. Would you say thet the value 
of service was still $10, or that the value of service 
of rail transportation had become $8? 

MR. BRAZIER: I would be inclined to say thot it 
hed now become $8. 

COMMISSIONER ANGUS: So should I. But I think 
thet is whet is meant by the value of service being the 
competitive rate that the railways have to meet, 

MR. BRAZIER: I would be inclined to agree with 
that, except that the railways have spoken of this value of 
service particulerly in regard to the troffic which they 
handle still under monopoly conditions. I think therefore 


the definition of value of service is slightly different 
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if they have e monopoly condition. 

COMMISSIONER ANGUS: It would still remain $10 in 
the example I geve,. 

MR. BRAZIER: Yes. 

THE CHAIRMAN: When they use these competitive 
rates, they talk then of the cost of service plus. Do they 
not seem to put to one side the velue of service? 

MR. BRAZIER: Yes, they do to a certain extent. 

THE CHAIRMAN: Is that not what they do? They say 
that the rule is that the competitive rete must not be less 
than the cost of service? 

MR. BRAZIER: Yes. But I think probably we have 
all. been guilty of using that term. 

THE CHAIRMAN: Pardon me, the additional cost, 

MR. BRAZIER: The out-ot-pocket cost. 

THE CHAIRMAN: Of that particular service, 

MR. BRAZIER: I think there was evidence before 
the Commission that even these truck competitive rates 
which are in effect return to the railway much more than 
their out-of-pocket expenses. 

THE CHAIRMAN: You say they do now? 

MR... BRAZIER:. Yes, I. think one of the witnesses, if 
I recall the evidence correctly, said that they were all 
above their actual out-of-pocket costs of rendering the 
service. I. think thet probably is true. 

THE CHAIRMAN: You have no complaint on that score 
such as we have heard other people express, that these com- 
petitive rates may be too low. You do not say that? 

MR. BRAZIER: I think undoubtedly there are some 
thot probably fell into thst category; but I would be inclined 
to agree thot, particularly on the long haul, competitive 
retes, they perhaps return much more then their out-of-pocket 
expenses, I think that is probably logicel. 

(Page 22266 follows) 
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THE CHAIRMAN; Pardon me, the words you are using 
are "out-of-pocket costs", 

MR. BRAZIER; Out-of-pocket costs. Lt ‘think 
that is probably logical if we bear in mind that the 
railway is undoubtedly a cheaper form of transportation 
for bulk commodities in carload lots than the truck is. 
Therefore if they are merely meeting truck competition 
they are probably getting something over and above their 
out-of-pocket costs. 

I further suggest that the fear of the 
railways that placing their rates on a cost of service 
basis will drive away from them the low rated traffic 
is not sound, At page 58 of the C.P.R. brief Part I it is 
stated: 

"If all traffic were to bear its all- 

inclusive cost, many changes in rates would 

be necessary. The rates on traffic whiuh 

are higher than the all-inclusive cost of 
moving that traffic would have to be reduced, 
The rates on traffic which are lower than the 
all-inclusive cost of moving that traffic 

would have to be increased because the over-all 
level of railway costs must be returned from the 
total traffic moving. It is obvious that the 
total volume of traffic now moving on Canadian 
railways would be materially lessened. For 
example, transportation costs are a small pro- 
portion of the selling price of silk but are a 
relatively high proportion of the selling price 
of coal, It therefore follows that if 
transportation costs of silk are increased it 


will have little effect upon the selling price 
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of the silk, thus the demand for silk will 
not thereby be reduced, On the other hand, 
an increase in the cost of transportation of 
coal can have material effect on the selling 
price of coal, thus the demand for coal would 
be reduced. " 

In my cross-examination of Mr, Fairweather I 
put to him the case of the Norfolk and Western Railroad 
in the United States. This is one of the most success- 
ful railroads in the United States from a financial point 
of view and yet the great bulk of its traffic is coal. 
Actually I think I have seen figures, my lord, suggesting 
that approximately 95 per cent of its traffic is coal. 
Here we have a railway that is carrying practically 
nothing else but a low rated commodity so that the low 
rated commodity must cover the over-all costs of operating 
that railway. 

THE CHAIRMAN: Can you tell me how the rates 
are based on this coal? 

MR. BRAZIER; I have never made a study of the 
rates charged by that particular railroad. 

THE CHAIRMAN: It would be useful if we knew 
more about it. You say the road carries almost nothing 
but coal. It must be moved profitably or otherwise it 
would not operate. 

MR. BRAZIER: Mr. Carson has just suggested to 
me that density of the traffic is probably one of the big 
factors permitting it to operate fairly successfully. 

COMMISSIONER ANGUS; Mr, Brazier, is it a 
long haul for the coal or a short haul? 

MR. BRAZIER:; I think by Canadian standards it 
would be a relatively short haul: up to 500 or 600 miles 


is probably the maximun. 
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MR. EVANS: I have not ‘any idea what the haul. 


would be. 


| MR. BRAZIER: I took that from looking generally 


at a railway map of the United States. 

I have not placed before this Commission any 
suggested amendment to the Railway Act in order to 
| effect this change in the rate-making procedure since 


I think it can be done by simply adding into Section 


325 after the words "reasonable rates" the words "in relatim 
to cost of service," Therefore that section would read: 
| Notwithstanding the provisions of Section 3 
of this Act the powers given to the Board under 
this Act to fix, determine and enforce just and 
reasonable rates in relation to cost of service’... 
Then the section would continue as it is now. 

THE CHAIRMAN; Do you argue anywhere that this 
changeover would be of special benefit to British Columbia 
shippers? 

MR. BRAZIER; Yes, 

COMMISSIONER ANGUS: Have you given considera- 
tion to the possibility of rates fixed on that principle 
killing some of the traffic altogether, for instance, 
potatoes? 

MR. BRAZIER: I think there would undoubtedly 
be an adjustment of the traffic that passes over the 
railways. 

COMMISSIONER ANGUS: If this cost of service you 
are speaking of in any case comes to exceed the value of 
service then you just have to stop the traffic and let 
the stuff stay where it is. 

MR. BRAZIER: That is right. That may require 
some adjustment in the Canadian economy, but we are Sug- 


gesting if it is done slowly over a period of years the 
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Over-all benefit will be much greater than the occasional 
losses there may be to one section or another. 

COMMISSIONER ANGUS; The over-all benefit may 
take the form of transferring the potatoe growers of the 
maritimes to some other occupation in British Columbia. 

MR. BRAZIER: That is a possibility. 

It may well be that the railways do not know 
what their costs are today although there was an 
indication given in Mr, Fairweather 's evidence that 
over the past years the Canadian National Railways have 
made a great number of cost studies, We know that the 
Interstate Commerce Commission has in fact made and 
published a great many such studies so that it is not 
impossible for the Canadian Pacific Railways to do 
likewise, After such studies have been made over 4 
period of two or three years, it should be possible to 
ensure that all new rates are made on the basis of 
costs and that gradually the existing rates are adjusted, 

COMMISSIONER ANGUS; Would you retain any 
statutory rates? 

MR. BRAZIER: I was going to speak to that 
finally. I am going to take the position that all rates 
should come under the jurisdiction of the Board of 
Transport Commissioners or the regulatory body. 

THE CHAIRMAN; Then you are going to concede 
that this would apply to flour and grain moving to 
Vancouver from the prairies? 

MR. BRAZIER;: Oh, yes. Is your lordship 
referring to -- 


THE CHAIRMAN: Export. 


° 


MR. BRAZIER;: Yes, 


(Page 22272 follows) 
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THE CHAIRMAN: You concede that? 

MR. BRAZIER: Yes. While it is not my intention 
to repeat all the arguments put forward by British 
Columbia which seem to us to favour the adoption of the 
cost of service principle, I would like to make some 
comments with reference to the evidence given before you 
by Professor McDougall which evidence is found at page 
17795 and the following pages in Volume 94 of the 
Transcript. To begin with Professor McDougall makes 
this comment: - 

"Railways in new countries like Canada 

would not have been built up nearly as early 

as they were 1f they had been compelled to 

make their rates upon a purely cost basis." 
In this part of his evidence, my lord, Professor McDougall 
is criticizing the adoption of this principle. This 
statement would have beem more accurate, I submit, if he 
had said that railways would not have been built up 
without very generous support from the public treasury. 

; I doubt very much whether a method of pricing of ees 

in those early days ever entered into the picture 
in connection with the expansion of railway services 
except in a very cursory sort of way. 

Professor McDougall in his evidence restates 
the time-worn argument in favour of differential pricing 
in the field of transportation. His statement found at 
the bottom of page 17796 is:- 

"Well, I think the most important reason - -" 

(That, my lord, is the reason why it should not be adopted) 
". - is that goods vary greatly in 


their demand for transportation." 
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I think it is more proper to state that goods do not 
demand transportation but that people demand goods and 
part of the cost of the goods so demanded is the cost of 
transportation. If the total cost of goods including 
transportation exceeds the price which people are willing 
to pay, then there is no effective demand at that price 
and the goods will not be moved. In some cases the cost 
of transportation is a large factor in the final total 
cost to the consumer -- in others a small factor. It 
is quite true in the latter case that: the 10% change 
in transportation cost may only cause a small change 
in the Pinal Orice or, the goods, but. this argument” in 
support of differential pricing falls down, I submit, 
in two respects: one, the volume of traffic on which 
rates can be increased without appreciable change in 
final costs is such a small fraction of the total that 
any surplus revenue derived from this traffic can only 
have a negligible effect on making up losses which 
supposedly arise from’ the carriage of heavy bulk 
traffic; and two, the demand for low value goods is 
relatively inelastic as a rule and therefore not affected 
by changes in price to the same extent as highly 
finished goods. It therefore does not follow in my 
submission that this traffic would be reduced to a mere 
trickle if it were made to bear its full costs. Professor 
McDougall is. very careful not to indicate the particular 
segments of traffic carried by the C.P.R. which would 
be affected by this change in pricing of the rates. It 
appears, he feels, on much safer ground to advance 
this hypothetical argument. 

COMMISSIONER ANGUS: While the demand for low 


value goods may be relatively inelastic, I suppose there 
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is also a possibility of that demand being satisfied 
from some alternative source of supply if the cost 
from some area goes down again? 

MR. BRAZIER: Yes, and I would submit, Dr. 
Angus, that that would result in a general over-all 
economic benefit, that the goods are being obtained from 
the cheapest source of supply. 

Professor McDougall seems to think that the 
adoption of the cost of service principle would give a 
rigidity to the rate structure. We have at no time 
suggested that the cost of service principle should be 
applied rigidly and we have not done this simply because 
of the difficulty of determining costs with accuracy and 
because also it would seem not unreasonable to assume 
that the mark-up on costs or, in other words, the profit 
should vary somewhat from one class of commodity to 
another. Professor McDougall suggests that if the value 
of service principle is "correctly applied" it would 
assure that each commodity bears the average variable 
costs attributable to its movement. It seems to me 
the whole basic question being faced at this time in 
connection with pricing is who is to determine what 
principle is to be applied and secondly, whether the 
principle finally chosen has been correctly applied. 
Even if the value of service prineiple is a satisfactory 
basis who knows whether the railways are applying it 
correctly in setting their rates? 

Professor McDougall further states that in 
his opinion he believes that there is no half way 
between the two pricing policies under review. While we 
do not think that this is necessarily so we submit that 


it is highly irrelevant. The whole question at issue is 
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whether the railways are to be allowed to continue to price 
pretty much as they see fit or whether they must endure some 
restrictions in their pricing policy in the interest of 

the country as a whole beyond that now exercised by the 
Board of Transport Commissioners in fixing the upper limit 
beyond which they cannot go. 

THE CHAIRMAN: Pardon me a moment, just to go 
back a little, I understand that the principle you are 
| advocating, according to what you say, is not that the 
cost of service should be used rigidly. That is right, 
| isn't it? | 

MR. BRAZIER: That is right. 

THE CHAIRMAN: For two reasons, you say. In 
the first place it is hard to determine, there is the 
difficulty of determining the cost. Now then, if you 
concede that difficulty, does that mean a never-ending 
contention before the Board as to what the real costs 
were? 

MR. BRAZIER: Well, I think, my lord, that 
some satisfactory formula could be - - 

THE CHAIRMAN: It seems to me it would be a 
very difficult and very long drawn-out question in 
many cases, wouldn't it? 

MR. BRAZIER: It would.be in the beginning, 

I quite appreciate the possibility of that. 

THE CHAIRMAN: Not only at the beginning but 
varying all the time according to other costs that go 
up or go down in the country. 

MR. BRAZIER: Yes, and I think in finally 
determining the cost yow would have to make some 
allowance that there was going to be a movement one way 


or the other for costs. 
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THE CHAIRMAN: Then if you did arrive at 
what you think a reasonable adjustment of that sort on 
account of the difficulty of obtaining accuracy, then 
you would allow for a consideration of value of service 
over and above that. 

MR. BRAZIER: Some profit over and above that. 

THE CHAIRMAN: Because you say:- 

"....it would seem not unreasonable to 
assume that the mark-up on costs or, in other 
words, | the: profit..." 

MR. BRAZIER: Yes. 

THE CHAIRMAN: "....should vary somewhat from 

one class of commodity to another". 

MR. BRAZIER: Yes. 

THE CHAIRMAN: So then your basis would be 
an undetermined cost of service plus something for the 
value of that service varying between commodities. 

MR. BRAZIER: Yes, which would be - - 

THE CHAIRMAN: Is that right? 

MA. BRAZIER? » 1 think that is sbeetoa setae 
well there, my lord, but I think that is just the 
opposite of what we have today. 

THE CHAIRMAN: What have we today? 

MR. BRAZIER: They start with the value of 
service and then they test it to see if it covers 
their average yield. 

THE CHAIRMAN: Yes, I am just trying to find 
out for the moment exactly what you do want. 

MR. BRAZIER: In the studies that were made 
by the Board and the railways in respect to the move- 


ment of Alberta coal to Ontario points they there deter- 
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mined the variable costs and then added something for 


profit, and fix a rate on that basis. I am suggesting 
that could be done - - 


(Page 22278 follows) 
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THE CHAIRMAN: But what you say is, if I 
understand you rightly, that the rate for transporting 
various commodities would vary above the cost basis 
according to the value of that commodity; is that right? 

MR BRAZIER: Yes; that the Board could give 
consideration--- 

THE CHAIRMAN: So then it is a blend, what you 
are advocating is a blend, is it, of cost and value? 

MR BRAZIER: That is what it is essentially, 
because I am only too willing to admit that you cannot 
rigidly apply the cost of service, but it should be made 
the basis of the rates. 

THE CHAIRMAN: Yes, but when you are talking of 
a basis, it seems to me that that should be something as 
definite as possible, shouldn't it? 

MR BRAZIER: Yes, and I think in due course it 
could be made as definite as possible. 

COMMISSIONER ANGUS: Mr. Brazier, could we 
define the difference between your position and that of 
the railways as perhaps not being as great as it seemed 
to be? As I understand it, you say minimum rates should 
depend on cost, and that the profit should then be dis- 
tributed somehow, but perhaps on a principle not very 
different from that of value of service. The railways say 
the minimum rates should be based on out-of-pocket cost 
plus something, and that the other income that the railways 
need should be distributed according to the value of 
service principle. Now, is there such a very big differ- 
ence between profits as you think of it i" your proposi- 
tion and the other income which the railways need as they 
think of it in theirs? I mean, don't both those phrases, 
profits in one case and the other income that is needed in 


the second case, add up to being a return on capital? 
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MR BRAZIER: That is right; I think that is 
quite correct; and the more I have studied our proposition 
a8 against the railways" present method, I have come to the 
conclusion that it is just a difference of approach rather 
than something fundamental. 

COMMISSIONER ANGUS: Well, is it much more than 
a difference in terminology? 

MR BRAZIER: You say is it much more? 

COMMISSIONER ANGUS: Is your difference of 
approach much more than a difference in terminology? 

MR BRAZIER: Well, I would say yes, in that at 
the present time, although the railways speak of testing 
and determining their out-of-pocket cost, I suggest that 
they actually do not do that in the practical rate-making 
policy from day to day. At the end of the year they may 
come along and test the rate as against the yleld, but they 
do not actually start by determining what their costs are. 

COMMISSIONER ANGUS: Well, you share a general 
fear that has been expressed by so many people from the 
provinces, that the railways go below their out-of-pocket 
costs. 

MR BRAZIER: Oh, yes. 

THE CHAIRMAN: Have you anything on which to base 
that besides a fear? Did you attack any particular reason 
for--- 

MR BRAZIER: No, I do not think so. Mr. Fair- 
weather said that they had made some studies -- that is the 
only thing I think there is in the whole record -- in which 
he had afterwards tested some rates in effect and found that 
they did not cover their cost of service. 

COMMISSIONER ANGUS: Mr. Evans has told us that 
under the Act today the Board of Transport Commissioners 


could, and they think should, disallow any rate that was not 
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compensatory. 

MR BRAZIER: Yes, I heard Mr. Evans make that 
statement. 

COMMISSIONER ANGUS: That in substance is what 
you are asking for, but--- 

MR BRAZIER; In a positive way. But, as I re- 
call it, my lord, the only intimation we had that there 
were certain rates which were below the cost of service 
was in the evidence given by Mr. Fairweather, who said 
that he had, after they had been in effect, tested these 
rates; but Mr. Jefferson was quite frank in stating that 
the rate was put in effect and then it was tested as 
against an average yield. Well, certainly that is 
quite a different tning from testing it as to costs. 

Professor McDougall refers to average variable 
costs or out-of-pocket costs as the floor below which the 
rate fixed on the value of service principle must not go. 
I think it would be more accurate if he had said should 
not go since the railways operate independently in this 
field of pricing and who is to know that they do not price 
when forced below this floor. As a matter of fact we have 
evidence from Mr. Fairweather to the effect that he has 
examined a number of rates in effect in this country in 
which the railways were not recovering their full out-of- 
pocket costs. I suggest to this Commission that Professor 
McDougall very nicely confuses the argument by replacing 
individual costs by aggregate costs, for example, when he 
says: 

"the cost of service must provide the floor below 
which the rate cannot go.” 

THE CHAIRMAN: What do you mean by saying that 
Professor McDougall very nicely confuses the argument? He 


was giving evidence there, he was not arguing. 
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MR BRAZIER: Well, I would be inclined to say 
that a great deal of his evidence was in fact argument, my 
LOA; 

THE CHAIRMAN: Well, you say he very nicely con- 
fuses the seeonent. 

MR BRAZIER: Yes. 

THE CHAIRMAN: Very nicely -- do you mean on 
purpose? 

MR BRAZIER: Well, I am not suggesting that he 
was doing anything improper or anything like that, my lord. 

THE CHAIRMAN: You say: 

" . . . very nicely confuses the argument by replacing 
individual costs by aggregate costs, for example, when 
he says: 
'the cost of service must provide the floor below 
which the rate cannot go.'" 

MR BRAZIER: I am suggesting that here he is not 
speaking of individual rates but only rates in the aggregate. 

THE CHAIRMAN; That is what you object to, of 
course. 

MR BRAZIER: Yes. 

THE CHAIRMAN: That is an improper way of consider- 
ation. It is the individual rates according to commodities, 
is it? 

MR BRAZIER: Yes. 

THE CHAIRMAN: I mean the individual costs accord- 
ing to commodities. 

MR BRAZIER: I think it would have to be broken 
down that closely. 

THE CHAIRMAN: That should be the basis: 

MR BRAZIER;: Yes. Certainly I do not think it is 
feasible to break it down by shipments at all, individual 
shipments; but I think they would have to take the system- 
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wide costs--- 

THE CHAIRMAN: For instance, the cost of carrying 
a ton of silk so many miles compared with the cost of 
carrying a ton of some other cheap commodity. 

MR BRAZIER: Coal? 

THE CHAIRMAN: Coal, the same number of miles; 
there would be different costs in each case. 

MR BRAZIER: Yes. 

THE CHAIRMAN: Might not the cost of carrying 
the silk be cheaper than the cost of carrying the coal? 

MR BRAZIER: The cost of carrying the silk? I 
would doubt it very much. 

THE CHAIRMAN: You would doubt it? 

MR BRAZIER: Yes. 

THE CHAIRMAN: Well, we do not know. 

MR BRAZIER: No. 

THE CHAIRMAN: Anyhow, in each case you would 
have the commodity govern; you would not take any general 
statement of cost on the whole operation. 

MR BRAZIER: Oh, no. 

THE CHAIRMAN: It is according to each commodity. 

MR BRAZIER: It has to be broken down in many 
different commodities carried by the railways. 

THE CHAIRMAN; Would that apply, then, to the 
various classes of freight set up by the Board? 

MR BRAZIER: Yes -- you mean under the standard 
classification, class one and class two? 

THE CHAIRMAN: Yes, each one to be based to kxkkx 
begin with on the cost. 

MR BRAZIER: Yes. 

COMMISSIONER ANGUS: Are you thinking in terms, 
Mr. Brazier, of equalized rates or differential rates 


according to the density of traffic and so on? The so- 
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called out-of-pocket costs might be high where the 

traffic density is low. Now, what is to be the cost of 
carrying a commodity? Is it the average cost of carrying 
that commodity, taking account of all movements in Canada, 
or should the rate be fixed haul by haul according to the 
different costs in the different places? 

MR BRAZIER: We said it should be on a system- 
wide average. 

THE CHAIRMAN: A what? 

MR BRAZIER: System-wide average. 

THE CHAIRMAN: Of what? Costs? 

MR BRAZIER : Of the commodity. 

THE CHAIRMAN: Of the commodity? 

MR BRAZIER: Yes. 

COMMISSIONER ANGUS: Are you quite sure that when 
Mr. Foirweather spoke of some rates being below out-of- 
pocket costs he did not mean out-of-pocket costs on the 
particular haul? 

MR BRAZIER: Oh, I think probably he did there, 
yes. I think he was examining at that time particular move- 
ments. 

COMMISSIONER ANGUS: And you yourself are asking 
that the carriage on low-density lines should be below out- 
of-pocket costs? 

MR BRAZIER: Yes, it will have that--- 

THE CHAIRMAN: Would your principle if put into 
force still allow competitive rates? 

MR BRAZIER: Oh, yes, because the railways have 
told us they are the lowest cost form of land transporta- 
tion there is. 

THE CHAIRMAN: No; I am talking of the basis, 
cost and value and so on, value of service, the nature of 


the commodity and all those things. 
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MR BRAZIER;: Yes, it would still per £4 th 

THE CHATRMAN: You are considering all that? 

MR BRAZIER: Yes. 

It is quite evident that the railways, by 
practising differential pricing, may gain the required 
profits and at the same time force out of business 
incipient competition. But it does not follow that it is 
in the public interest that they should be allowed to 
continue to do so. 

Further on page 17811--- 

THE CHAIRMAN: Pardon me a moment. Differential 
pricing -- does that mean competitive rates? 

MR BRAZIER: Yes; the system now followed. 
| THE CHAIRMAN: When you say 
- may gain the required profits and at the 
same time force out of business incipient competi- 
tions 
is that another way of Saying that rates should not be any 
lower than is necessary to meet competition? 

MR BRAZIER: No. What I am merely saying there 
is that at the present time the railways can drop their 
competitive rates down as far as they want; they can drop 
them out so low that they can cut out or prevent any com- 
petition entering into the field. 

THE CHAIRMAN: Provided they nevertheless remain 
compensatory to the railway; I mean, isn't that--- 

MR BRAZIER: Well, that is the principle Mr. Evans 
has stated, that they are unreasonable if they go below 
that; but I suggest there is no definite test today, and that 
some of them do go--- 

THE CHAIRMAN: Drive out the truck competition? 

MR BRAZIER: That they go below the compensatory 


nature, in an attempt to drive out the competition. 
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THE CHAIRMAN: Have any of those cases occurred 
to your knowledge, that is to say, that the pricing by the 
railways was so low that incipient competition was 
defeated, either it never grew or if it had ever grown 
it was put out of existence? 

MR BRAZIER: I have not any examples I could give 
your lordship. I am just stating that it is a possibility 
under the present System of differential pricing, that it 
can be done if the railways wish. I am inclined myself to 
think probably a lot of these pick-up and delivery rates 
that the railways have are inclined--- 

THE CHAIRMAN; At the same time you have told us 
that you are not opposed in general to competitive rates; 
you have told us that. 

MR BRAZIER: Yes. 

THE CHAIRMAN: And competitive rates are those 
which provide for the additional cost of that particular 
traffic plus a contribution to the revenues of the railway. 

MR BRAZIER: That is right. 

THE CHAIRMAN: Isn't that so? 

MR BRAZIER: That is right, my lord. 

THE CHAIRMAN: Then nothing that you say here is 
to be taken as cutting into that? 

MR BRAZIER: No, not at all. 

Further on page 17811 Professor McDougall argues 
that the return on the investment and income taxes should 
be treated as a cost factor. While it may be admitted in 
the economic sense profits or return on investment and also 
income tax are a cost which must be borne by the users of 
transportation if they hope to retain this service, yet it 
appears that the C.P.R. are trying to include profits with 
operating costs so they can always be assured of a more or 


less constant amount of profits regardless of the volume of 
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traffic; In other words, they always want 50 odd million 
dollars over and above their Operating costs regardless of 
the level of traffic. 

THE CHAIRMAN: Right there don't you raise one 
of these questions, when you seek to have costs made the 
basis? You see, then some people will say, "Well, ‘return 

on investment and income taxes are costs," and you say 
they are not. 

MR BRAZIER: I say they are ‘costs in an economic 
sense, but they are not operating costs. 

THE CHAIRMAN: And your basis would be the actual 
-- if you got to the actual Operating costs: 

MR BRAZIER: Yes. 

THE CHAIRMAN: Wouldn't you have to use that very 
language, then, in writing out your principle? You would 
have to say "operating costs" so as to make sure, or you 
would have the old wrangling on again. 

MR BRAZIER: I have no doubt, my lord, that there 
would be a great deal of wrangling on this. 

THE CHAIRMAN; And even if you did add the word 
"operating" it might still be contended that would be return 
on investment. 

MR BRAZIER: I would prefer to leave it as Open as 
possible for the regulatory body to ascertain those facts 
and decide it. 

THE CHAIRMAN: Decide whether investment and 
Qmcome taxes are costs. 

MR BRAZIER: Yes. 

THE CHAIRMAN: I thought you were arguing against it. 

MR BRAZIER: I am; I am arguing that it is not, but 
I would leave it fairly open to the regulatory body. 

SOMMISSIONER ANGUS: Mr. Brazier, when you speak 


of amending section 325 by adding the words "reasonable rates 
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in relation to cost of service", won't you have to define 
"cost of service"? 

THE CHAIRMAN: Entirely, yes. 

COMMISSIONER ANGUS: It must mean Something. 

THE CHAIRMAN: You see, if you threw it back on 
the Board in that general language you would have all the 
old argument over again, "Does that provide for income 
tax? Should it provide for income tax? Should it provide 
for this and that, for return on investment?" Unless you 


are going to make the Act precise, is it worth while? 


(Page 22285 follows) 
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MR. BRAZIER: I had felt thet it wos better to ; 
leave a wide field of discretion to the regulctory body. 

THE CHAIRMAN: Do you mean 9 wide field of dis- 
cussion before the Boerd? 

MR. BRAZIER: Yes, 

THE CHAIRMAN: It is the hope of 311 concerned 
here thet things will be more clearly defined in the future. 
We ere asked to lay down principles to guide the Boord,. 

We ere not laying down much of 2 principle if we throw bock 
et the Boerd the same old lenguage that hes given rise to 
all these disputes. 

MR. BRAZIER: I would be inclined to say, my lord, 
that if a rather drastic change such as this was mede, we 
would have to have e number of years to work out the 
verious factors that should be applied. I would very much 
hesitate, with what little knowledge of it we have, to say 
as to how it would effect the rete structure in tying the 
Board down too rigidly. 

THE CHAIRMAN: But elready you sre orguing thet 
the return on investmnet and income texes ere not pert of 
the costs factor. You are orguing thot. now. 

MR. BRAZIER: Yes. 

THE CHAIRMAN: We connot answer thet for you; thot 
is to soy, we cannot hold an inquiry to find out the situotion. 

MR. BRAZIER: No, But I 2m merely trying to answer 
the argument that Professor MocDougell spent some little 
time in odvancing before us. 

THE CHAIRMAN: At this stage we are getting down to 
trying to find out how the Act ought to be emended end the 
principles we should edvance for the guidance of the Board; 
ond thet means the language. 

MR. BRAZIER: Yes. 

THE CHAIRMAN: If we just use the Isnguoge that 


4) ove quote here, do you think we are making the Board 
you hove. quc ’ y 
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any wiser than it is todsy? 

MR. BRAZIER: I think so, my lord, 

THE CHAIRMAN: Right et the beginning you say here 
thot if we do provide thet the Boord shell proceed eccording 
to your amendment, then you ere ready to argue that income 
tax is not a pert of the cost. 

MR. BRAZIER: Yes. 

THE CHAIRMAN: Suppose the Board holds ageinst you, 
then what? 


MR. BRAZIER: I would bow to the judgment of the 


THE CHAIRMAN: I beg your perdon? 

MR. BRAZIER: I would bow to the judgment of the Board 
in that cease. If those words were added, it would get away 
from the difficulty that there is, for instance, in the Granby 
Cose which I cited to your lordship yesterday when the Board 
said, "No, we will not make any order in regard to cost of 
service. It is not 2 factor which is made 9 consideration 
as far as we ore concerned in fixing the rates." In that case 
the company would hove been able to receive that information 
from the railway companies, end then they have s base upon 
which to test their rate. 

THE CHAIRMAN: Whet informstion would they receive? What 
those Prine erat the company would furnish them? 

MR. BRAZIER: What they esked for wes particulars 
of the cost of operating end servicing that portion of the line of 
Conadien Pacific used in the transportation of ore from 
Copper Mountain to Allenby yearly during certain yeors. 

THE CHAIRMAN: You had some statement by the railways 
thot the cost or charge would heave becn sufficient. 

MR. BRAZIER: The railways argued there that the 
information required would take six weeks to prepare and thet 
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it was unnceess°ry for the purpose of the Boord. 


C ae) 7 1 
y tye oa ard 


_ “he ; 
4, vik menses eee 


iy aS bred gm: 108 sat I 
a. ixve: uot Enidatged aiid. de gata 1 oe 


he 


Sakbroose! boanotg- ff nite -becee ae tacid ebtvony 0 


- e : y- ail si <i ’ 
smoont eis susie oc. yOsor on SON ataile perenne wn ba 


.~aeo00 oid o: saniiaehs vt 
‘ec “a9¥ -RUSARR. AM a4. 


iene BbLon ‘ba1od . sald. seoqaus : MAMET ERO JT : 
| oe 

“Stonw m9¢F 
came. Sie 
oft “lovinemmbst +sd2 .6d°wed Bivow' Tt  AUESARE - AN acm! 
.ybainod 


.uoy Jan 


- - . “2d, 1 

: Ssnobtreo“auny add I: YAAMARAHO: NT 
: : ; > . eae 
wee Sado “tnodgbet: ord od wsd-Slagew-T : SAO SARE. 4 AN 


. tne Sdon Ofunw 2). BUBbe cxen-eprew-sacd? 742 -. 9880 Sead AE 


7 Were 


hs 
Agdnaln dat: ai. ,cométadt Ot. .at -onend- sens -BdLuS ELD arts: WOES 


4 Spence ohdcaocdy yebusteay ‘dtisbacl -syoy os: beste ‘I ‘Aséaw cad 


£33 | 
aE em 


. Mec thon dd. Srkaed eb who. ¥n smviton: LERw bw: si" ete. - 
‘ | pa Ke wal 
nojfdarobigaao shen elt ‘idntaw' eé956% 2: Jor: eit sSoreiee 


| bi a 
fqodioastah ded) ovisoda ot -side-aesd avec Bleow ynagsteo, Coo 


4-4) 


ane advent ‘'; essor-ot. ante t? ‘al- -benieimo9 ate: eu Bs" aha aot 
7 


| upgogu aedd -o . SWAN Eee inetd ~Das ,gadtndgmos: Mawliors iss oat ~~ 
. 
- | ., Sdar' bbods iteadt: ot. 16d 


bes 
Pevisovs wesd-biuow moldemss Wil ‘SouW : SHAME AED aHT ma 

ef eS 
etd etree: bLucw -Yaagniesd aad: sgn ona st worl 6 ce 


ed 


“paeiuoinsg-chw go bees USNs 2SiN AES SAM 7 on”. 
é = 


ait “Ae. wet vaag PEAS Baikizonse baie gals one ago'ite Peon. ad a ‘ 
mon l -240-Fo nck teducgenesd . one at bosussRto8 arias 


--BSOUYy arssues wend “ybenoy vag aialadal : Mi (3 one 
a mel | 
Cewlint sat wd vtagmedsse SueeiDel wey. REA fi 


-taaholtiie saved avai bigow vata 


- 
eS 
i 


arid tiornd o¢ecdy bouts ayewtist af 2h ats; 


aa 
$e? bre sro qn ov: -aatgow "tbe. ovat dau vt one : 


. ano, 6nd 30 opus 9d 
etre A J 
sa 


- 22287 - Mr. Brazier 


COMMISSIONER ANGUS: You yourself have excluded local 
costs,the cost of particular hauis, 

MR. BRAZIER: Yes. 

THE CHAIRMAN: It is the commodity you go on, 

MR. BRAZIER: But you would have, in the system- 
wide average, = basis. 

COMMISSIONER ANGUS: Do you think you ore being 
completely consistent, in this woy? The rather hard-boiled 
principle that you edvance that if the commiditycannot bear 
the real cost of moving it, then that section of the segment 
of the economy should be replaced by something else, might 
be applied to low density rates in o new territory. ~You 
might Say it is premature to develop that territory 
until it can bear the whole cost of its development. Is that 
not so? 

MR. BRAZIER: I am quite free to admit that the 
proposal is not ss easy to apply where you have low density 
lines. There is the wide discrepancy between the studies 
which we were able to make as to their voriable costs of 
Conadien railways. Our studies showed that it was almost 
100%, I fairly odmit that thet figure is too high, end as 
far as the Conadian National is concerned, may be considerably 
too high. That fector of density of traffic does meke it more 
difficult to apply this principle. 

COMMISSIONER ANGUS: When you speak of density of 
traffic, are you averaging the whole of the railway system or 
are you taking the different parts of it. separately? Each 
railway has told us that it has a great deal of low density 
mileage, 

MR. BRAZIER: Oyr studies were based on the total 
traffic of the railways. 

THE CHAIRMAN: On the total traffic? 

MR. BRAZIER: Yes, 
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THE CHAIRMAN: Do you mean the totel traffic in 
each commodity? 

MR. BRAZIER: No; the treffic density of the whole, 

THE CHAIRMAN: Of the whole system? 

MR. BRAZIER: Of the whole system. 

THE CHAIRMAN: I should just like to make sure thet 
we ere not being asked to put into the Act words which will 
only confuse the Board for the future-- you see what I mean-- 
either in respect of this porticular thing or eny other matter 
before us. Any language we use should be as definite os we 
can make it, 

MR. BRAZIER: I would say here that it is one of 
those places where it should not be Oe but some 
indication should be given to the regulatory boerd thet they 
ere to comsider the cost of service and not to . more or 
less exclude it / thet thet is to be the starting point in 
their rate fixing. 

THE CHAIRMAN: According to your proposed amendment - 
I have not the exact words now before me - but it is section 
Se5y- a8 267 

MR. BRAZIER: Yes; sub-section 5. 

THE CHAIRMAN: Where do they come in? 

MR. BRAZIER: After the words "just and reasonable 


rates," 
THE CHAIRMAN: How do they read? 
MR, BRAZIER: In relation to the cost of service, 
THE CHAIRMAN: You say, "enforce just and reasonable 
rates in relation to cost of service." 


MR. BRAZIER: Yes. 

THE CHAIRMAN: Nothing else? 

MR. BRAZIER: Nothing else. 

THE CHAIRMAN: That is the only factor you put in 


there? 
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MR. BRAZIER: That is right. 

THE CHAIRMAN: Very well. I am afraid that 
would leave it open. You would then have to determine 
what in each case are the costs of service. 

MR. BRAZIER: That is right. 

THE CHAIRMAN: And you would not agree with 
certain things that Dr. McDougall says should enter into 
ites As to certain things he says should enter 
into it, you Py opeeia not enter into it. 

MR. BRAZIER: That is right. 

THE CHAIRMAN: So immediately we see the diffi- 
culty. 

MR. BRAZIER: Yes, but certainly no more than 
you have at the present time. 

THE CHAIRMAN: I beg your pardon? 

MR. BRAZIER; You would have no greater difficulty 
than you have at the present time. 

THE CHAIRMAN: But we are here to try to 
remove difficulties. That is why we were appointed. 

MR. BRAZIER: I am afraid I am a believer in 
the principle that rate-making oon never become 
an exact science, Wide discriminatory power must be 
left with the regulatory body. 

THE CHAIRMAN: . Perhaps you had better go 
on. 

MR. BRAZIER: The Railway Act in its present 
form does not afford -- 

THE CHAIRMAN: Pardon me a moment. It would 
be easy for us, if we thought it proper to do so, to 
add the proviso, for instance, that return on investment 
and income taxes shall not be considered as part of the 
cost. 

MR. BRAZIER;: Yes. I am not asking for 
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THE CHAIRMAN: You do not ask us to do that? 

MR. BRAZIER: No. 

THE CHAIRMAN: Although you say they are not 
part of the cost, you would not ask us to go that far? 

MR. BRAZIER: No, 

COMMISSIONER ANGUS: Would it not meet most of 
what you want if what Mr. Evans says is implicit in the Act 
were made explicit, by srying thet the Boord of TrSansport 
Commissioners shall disallow any rate that was found to 
be non-compensatory? 

MR. BRAZIER;: I think so. 

THE CHAIRMAN: You told us that they would, anyway. 
That is what you said, is it not? 

MR. EVANS; Yes. 

COMMISSIONER ANGUS: Mr, Brazier says he would be 
satisfied. 

THE CHAIRMAN: I do not suppose Mr. Evans could 
object to such a thing being put in the Act if he says it 
is there. 

MR. EVANS: Oh, I would; for other reasons 
entirely. 

THE CHAIRMAN; For other reasons? 

MR. EVANS: Yes. 

THE CHAIRMAN: Not for these reasons, though. 

We shall hear them later. 

MR. BRAZIER: You see the difficulty we are 
getting in. 

The Railway Act in its present form does not 
afford the shipper any test of the unreasonableness of 
the rate other than the fact that it must not be 
discriminatory when compared to rates for the same 
or similar commodities over the same lines. In cir- 
cumstances where monopoly conditions exist, 1.e. 


where there is no other means -- 
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THE CHAIRMAN: Pardon me, but that does not 
apply to standard rates fixed by the Board. The first 
thing the Board does is to fix standard rates. 

MR. BRAZIER; Yes. 

THE CHAIRMAN: And they are the ceiling. 

MR. BRAZIER: They are presumed to be just and 
reasonable. 

THE CHAIRMAN: If the Board has properly per- 
formed their duties,those rates are just and reasonable 
rates, 

MR. BRAZIER: Yes; but which carry five per cent 
of the traffic. 

THE CHAIRMAN: Yes. You are talking of rates 
which are always lower than that. 

MR. BRAZIER: Yes. 

THE CHAIRMAN: What do you say? 

MR. BRAZIER:; That there is no test. 

THE CHAIRMAN: Of whether or not -- 

MR. BRAZIER: There is no test as to the reason- 
ableness of those rates. 

THE CHAIRMAN: Except for a comparison, is that 
it, between localities? 

MR. BRAZIER: No, The Board will not consider 
that comparison between localities. 

THE CHAIRMAN: The Act says that the rate must 
not be discriminatory. 

MR. BRAZIER: Over the same line. 

THE CHAIRMAN. Yes, over the same line; no, the 
Act says: 

"No toll shall be charged which unjustly 

discriminates between different localities." 

MR. BRAZIER: Theat is the discrimination section, 


But there are two tests, or supposed tests of rates: 
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that they are just and rensonable and that they are not dis- 


criminatory. I say, as a matter of fact, under the way 
the present Act operates, the first test is of no value to 
the shipper. Provided the rates are not discriminatory, 
he will not get any relief because his rate is different 
from the rate charged in some other place. 

THE CHAIRMAN: I suppose the first answer would 
be this: "The Board has authorized us to charge a 
dollar, and we are only charging 90 cents. Therefore 
it cannot be said to be unjust and unreasonable." Is 
not that the first answer? 

MR. BRAZIER: I do not think that anybody would 
suggest that the standard mileage rates fixed would be 
considered just and reasonable if all the traffic moved 
on those rates. They are only just and reasonable for 
the traffic that moves on them. 

THE CHAIRMAN: Of course. 

MR. BRAZIER: Which is five per cent. Certainly 
if all commodities were travelling at that rate, if the 
whole traffic was handled on the same rate, they would 
not be just and reasonable rates. 

THE CHAIRMAN: The Board fixed them with the 
possibility of the Railways having the authority and the 


right to charge them 100 per cent if they want to. 


t | 
Bs sats on te i" jai 18 ae eich 3 
; ic perddadimidodth Jaf std eddad stig 3 SeBhs 
; dictito Welt et sist Six euilaed Rabree tie ds 1 ad 
‘state iside shice at Kaptan: adit site 
atch sevens $#4£1. bi iy daddque t ditammb ao ait Cian 
s siento od aii beettedtine ead. biteba erty peed a 
Sdoteiasd?  siaddea BG detsaad gfao-ste o@ kas. Hat ERR MG) iy 
> tt “-:aidatidesdaiti Bde Jkipea od of bine od saanap aE: 
| tusdads Jedit odd dad} yon 
= stiiog vhdd fis dail dtd 36h 66 1 Hai Sala ; fi “—<- 
ad ¢ sits s# seit bods on ceithe biibaste odd daitd Jedgs 


a 


prt 
ae, 


> 
ary Se 9 ; 


a. 
Keven sivisad é¥ ota tt Stdstoessa Gis Jub baiebrbies- a 
Sd Sidarinesst bite dept gland ots Geet siedat edit aah <- = 
Meld He EBV Om jaitd oitist3 scid ras 

-séaucs 70 TWaMaAHO met “rs pau 

- yistisded  s3nas 48 avit eb aot i fettaasda Mt eet, 
‘add de podai dadt dé ghELLovedd otey wetsinommos £3 ts a 


pt eta es terrence: 2 fq re SSE) estan ie Er = si, tee ee el ce eet “3s 2 ete =f 4 ra >» 
Hivow veds joist siee ent ito Kalbasit caw sitisas sitodw al 
-bodad alddhoesse bate veuit éd ion, = 
sid dig wand BSE bikoe offf +t ait 1% ee 
ais bds inesiiadl Sa aren rail i china eit te evi oe 
ea 
a 


see F" ~ 
Mr. Brazier 

MR. BRAZIER: But not with ony expectation Ithat 
they will. 

THE CHAIRMAN: They ere fixed by the Board, end 
it is the duty of the Boerd to fix ond msintein just end 
reasoneble' rates,~ise it not? 

MR. BRAZIER: Thet is right. 

THE CHAIRMAN: How con you in any case say that o 
rate which is lower than that fixed by the Boerd is unjust 
and unreasonable 

MRS BRAZIER: “I find it very difficult, my lord -- 

THE CHAIRMAN: Otherwise,thon thot it gives on ad- 
vantage to one locelity es egsinst another. Thot is the only 
test. I em not saying thet it should remain so. 

MR. BRAZIER: In order to say thot 2 rate that is 
below the maximum thet is fixed is therefore just and reasonable, 
you have to prusume that the Board expects ell traffic to 
move on the higher rote, 

THE CHAIRMAN: What else can you say? 

MR. BRAZIER: If all traffic moved on those rates, 
the return to the railways would be so greot that I do not think 
thet the Boord would hesitete for one moment in reducing those 
rotes, 

THE CHAIRMAN: Whe thet condition of affairs 
arises, of course the Board will have to consider it. But et 
the present time the Board hos fixed certain rates, 

MR. BRAZIER: Yes. 

THE CHAIRMAN: And hos said, "Here is what you are 
euthorized to charge." Whet more can eny shipper soy than, 
"This rate is too high"? Then the answer is, "The Board has 
authorized us to charge it." Whset would you answer to that? 

MR. BRAZIER: Under the present Act, it is very 
difficult to make any enswer. 


THE CHAIRMAN: I see. 
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MR. BRAZIER: Unless you prove that it is discrimine- 
tory. 

THE CHAIRMAN: Then how would you change the Act in 
that respect? 

MR. BRAZIER: I suggest thst the edoption of the cost 
of service would remove thot difficulty. 

THE CHAIRMAN: And thet would result in standard rotes, 

which never would be chonged. 

MR. BRAZIER: No. I think standerd rates are devised 
essentially for treffic that travels just now send again and they 
ere not devised for 311 the heavy bulk tr-ffic which the rsilway 
handles. 

THE CHAIRMAN: There may be some way, but I do not 
see how you would operate the Act et ell. Would you abolish 


the stendard rotes? 


(Page 22295 follows) 
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MR. BRAZIER: No. They should be higher 
because they only affect a small portion of the traffic 
which just travels from time to time, but you would have 
to have your commodity rates below for the movement of 
the bulk commodities and the great bulk of your traffic. 

THE CHAIRMAN: Are we not asked by certain 
people to suggest that commodity rates should be made 
class rates? 

MR. BRAZIER: I think that suggestion has been 
made, that a number seneteesut commodity rates be 
established -- 

THE CHAIRMAN: Go on, then. 

MR. BRAZIER: In circumstances where monopoly 
conditions exist, i.e. where there is no other means of 
transporting the shippers! goods other than by railway, 
the shipper is afforded no protection in respect to the 
rate charged him for the carriage of his goods, with 
the one exception that it must not exceed the maximum 
class rate applicable, Under the present regulations, 
it is of no value for the shipper when complaining to 
the Board that a rate is unfair toprove that the railway 
makes an inordinate profit on cost, say 100%, 200% or 
even 500%. 

The Canadian Pacific Railway Company expressed 
in their submission (page 64) and also through Mr. 
Jefferson's evidence, at page 13908, their view on what 
constituted just and reasonable rates in the following 
terms: 

"Tn order for rates to be just and 

reasonable for the railways, movement of 
all traffic must be sufficient to pay 
operating expenses and taxes and to provide 
a reasonable return on the capital invested 


in the railway enterprise.” 
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In other words, if the mass of all rates 
yield sufficient revenue to meet the requirements of 
the Canadien Pacific Railway Company, then it cannot be 
said that the rates are too high. I submit on the 
other hand that because of the extremes of variation 
existing within the freight rate structure and, also, 
because of the fact that part of the freight rate 
structure is called upon to bear losses which may arise 


from the operation of the Passenger Department, L,o.l, Patea, 


“express rates, and competitive rates, or in fact from any 


rate which is unremunerative, many of the rates may well 
be unjust and unreasonable as between themselves, 

Value of service is defined on page 62 of the 
Canadian Pacific Railway submission as follows: 

"Within the upper limit set by the 

over-all railway costs and the lower limit 
set by out-of-pocket costs, value of service 
is the determining factor." 

Then at page 16203 of the transcript, Mr. 
Jefferson agrees that the following is a correct statement 
of his conception of the value of service principle: 

"Under the value of service considera- 

tion must be given to the compensatory nature 
of the rate, The rate is compensatory if 

it returns something more than out-of-pocket 
costs which are the additional costs incurred 
by the railway in handling any particular 
traffic." 

It is my submission that there is a vast 
difference between the value of service principle as 
enunciated by the C.P.R. and the actual practice 
of rate-making in force in Canada today. 


If the value of service were, in fact, confined 
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to a variation of the profit margin contained in the 
rates according to the ability of the particular traffic 
to bear the surcharge, I should not be nearly so con- 
cerned. However, it is my submission that such is not 
the case. The true application of the value of service 
principle involves, in the first instance, the determina- 
tion of what are the out-of-pocket costs; and, in my 
submission, my cross-examination of Mr. Jefferson -- 
extending from page 16216 through to 16243 -- proved 
conclusively that the Canadian Pacific Railway Company 
does not as a matter of practice ascertain what its 
costs are, and, in fact, has no practical means of 
knowing such costs. In consequence, the value of 
service principle as enunciated by the railway is not 
adhered to in the practice of day to day rate-making. 
The Canadian Pacific Railway Company stated 
in its brief, and it was confirmed by Mr. Jefferson at 


page 16217, that competitive rates were judged as to 


their compensatory nature not by reference to cost but 


by reference to average yield. By reference to pages 
16235 to 16243 it will be seen that variations in yield 
exist depending on the type of traffic as great as ten 
is to one. With the variation in yield extending over 
such a wide range, it appears to me inevitable that 
setting rates on system averages of yield will produce 
some rates substantially below costs, 

COMMISSIONER ANGUS: Is the argument there 
not roughly this, that if the average yield is giving 
sufficient revenue then it must be above average cost, 
and therefore if the yield of any particuler rate is 
above average yield it too must be above average cost? 

MR, BRAZIER: Undoubtedly that is their argument, 

COMMISSIONER ANGUS: What flew do you find with 


that? 
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MR. BRAZIER: Simply that there is such a 
variation in the rates which go into the making up of the 
average that unless they were weighted to see whether or 
not the majority of the traffic was travelling on rates 
say five or six times the average you would not know 
whether the lower ones were in fact below cost. 

COMMISSIONER ANGUS: If I mark students! examina- 
tion papers there is an enormous variation between the 
worst and the best, but if the average was above the 
passing line, and I took a particular student and said 
he was above average would it not follow he had passed? 

MR. BRAZIER: Yes, I see your point there, 

COMMISSIONER INNIS; Does Mr, Jefferson mean 
net yield or gross? 

MR. BRAZIER; I think he is referring there to 
gross. I have not that volume of the evidence right 
here, 

MR. EVANS: Oh, he undoubtedly does. 

MR. BRAZIER: The Commission and the railways 
may well say, "Why is this a matter of concern to the 
people of British Columbia if certain rates are below 
costs?" In my submission it is very much a matter of 
concern to the people of British Columbia for this 
reason that it is the class rates, the commodity rates 
and, generally speaking, the long haul rates which, under 
the present system of determining the railway revenue 
requirements, are called upon to bear any losses whichmay 
exist within the mass of all rates and, in addition, are 
called upon to bear passenger losses, or losses 
resulting from the operation of any other department of 
the railway. In consequence, these rates in which the 
people of British Columbia are vitally interested are 
established at a higher level than would otherwise be the 
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COMMISSIONER INNIS: Would you turn to the 
bottom of page 242 You say there that Mr, Jefferson 
agrees that the following is a correct statement of his 
conception -- you do not mean by that that is your 
conception? He is not agreeing with you? 

MR. BRAZIER; No, he is not agreeing with me, 

COMMISSIONER INNIS: You do not agree with his 
definition? 

MR. BRAZIER: He is speaking there of the 
=* compensatory nature of the rate? 

COMMISSIONER INNIS; Yes, 

MR. BRAZIER: I am not inclined to think that a 
rate is compensatory just because it returns out-of-pocket 
costs, 

THE CHAIRMAN: He says out-of-pocket costs and 
something more, 

MR. BRAZIER: I do not think Mr. Jefferson says 
that. 

COMMISSIONER INNIS: He just says "something more." 

THE CHAIRMAN; He does say "something more”. 

COMMISSIONER INNIS: You would not agree with 
the"something more"? 

MR. BRAZIER; Well, it depends -- 

THE CHAIRMAN: One rate might be more compen- 
Satory than another according to how much more. 

MR, BRAZIER; Yes, If you take one particular 
movement, or the case where a single movement is offered 
to the railway on one occasion, and there is just the 
additional cost of moving that, I do not think you can take 
that into out-of-pocket costs as being your test of the 
compensatory nature. 

COMMISSIONER INNIS: In other words, you do not 


agree with his submission, 
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THE CHAIRMAN: I wonder whether you should not 
have drafted for us a definition of "costs", There is 
no reason why such a thing should not be put in the Act, 
the expression "costs" shall mean and include so-and-so. 

MR. BRAZIER: I shall attempt to do that for 
your lordship -- 

THE CHAIRMAN: I am not asking you particularly 
to do it now, but do you not think it ought to be done? 
What we are trying to get away from is making confusion 
worse confounded. That must not be the outcome of our 
labours, We are here to clarify. Now then, you tell 
us at once that of course this word "cost" is going to 
cause a lot of argument and discussion. Some may say 
that income taxes are not a part of costs, that returns 
on investments are not a part of cost. Somebody Ae will 
say the contrary, and all that sort of thing. Can you 
submit to us an amendment, an interpretation of the word 
"costs" that you would be prepared to stand by? 

MR. BRAZIER; I would think so, 

THE CHAIRMAN: The word "costs" for the purpose 
of this Act shall mean and include so-and-so. 

MR. BRAZIER: Yes. I think there would probably 
be a lot of disagreement with my definition. 

THE CHAIRMAN: There is no use just putting 
g@neral language there and saying that we will fight that 
out, and say that in future here is what we are going to 
argue. That is not clarification. I am not putting 
any duty on you, We would like you to ny A and 
if you find any satisfactory definition or interpretation 
of the word "costs" and “operating costs" let us have it. 
It might be a good thing to put in the Act. I am not 
saying that it is, but it might be. I certainly think it 


would be a most useful thing if a principle were to be 
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established in that regard for the fixing of rates. 

MR. BRAZIER: I think probably I should make this 
statement to the Commission, that we in British Columbia 
unlike the three other western provinces do not find too 
much wrong with the present Railway Act unless there is to 
be quite a fundamental change made in rate-making policy. 
We do not think the various amendments which have been 
suggested by the three prairie provinces, for instance, are 
necessary for the proper working of the Act, that a lot of 
the problems they have placed before you are ones that -- 

THE CHAIRMAN: The change you are advocating is 
a fundamental one, 

MR. BRAZIER: Yes, but if that is not to be made 
then we cannot find too much +}: fault with the present 
rate-making provisions of the Act. We certainly would 
not want the regulatory body to be tied down too tightly. 
I think probably our fundamentally different approach 
from Alberta on this problem arose over the mountain 
differential case. While they were vitally interested in 
it they suggested it was a matter that should come before 
this Commission to be dealt with. As a matter of fact, 
they succeeded in convincing one of the Commissioners 
thet that was the disposition the Board should make. We 
said that we felt there was jurisdiction in the Board of 
Transport Commissioners to deal with the problem and we 
were going to place it before them, The result was that 
we followed that procedure. I think that probably high- 
lights somewhat the difference im approach we have made to 


this Commission from that of some of the other provinces. 
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THE CHAIRMAN: When I speak about defining the 
word "cost", I find that the word "cost" is already 
defined in a consolatary way for some of us, because it 
says that costs include counsel fees. 

MR. BRAZIER: <A very admirable definition. 

THE CHAIRMAN: That is the only definition. 

MR. EVANS: Perhaps we should ask the Commission 
to tax the fees depending on who wins. 

THE CHAIRMAN: Well, think that over for us. 

MR. BRAZIER: I will, my lord. With your 
lordship's permission I would like now to turn to another 


subject, namely: - 


SEGREGATION OF PASSENGER AND FREIGHT: - 


nnn SS SSNS OS 


This is a subject which has received considerable 
attention from British Columbia both during the rate 
cases and during the present hearings. I must say that 
it was with some amazement that I heard Mr. Walker of the 
C.P.R. tell me that as Chairman of the Company he did 
not know how much C.P.R. were losing on their passenger 
traffic. Certainly it seemed to me that the management 
of such a large undertaking as the C.P.R. should have 
at its fingertips full information on such an important 
subject as this. It would appear that railway executives 
have adopted the view that, well, there is nothing we 
need do about it anyway since we can add the losses of 
the passenger trafficon to the freight rates. Yet 
it seems to me that it is the first responsibility of 
the railway executives to know just how much of a load 
they are putting on the freight shippers in order to 
carry the passenger traffic. Probably if they were left 


to their own devices and were not permitted to recoup 
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their loss from the freight shipper, the railways would 
eliminate a great many of the passenger services which 
they are now operating. 

The Canadian Pacific Railway Company give it 
as their view on page 124 of Part I of their submission, 
which was reiterated in evidence by their witness Mr. 
Liddy, that this information would serve no useful 
purpose. 

It is particularly the reasons advanced by the 
Canadian Pacific Railway Company for their stand that 
I would like the Commission to examine, as being 
indicative of their thinking on this subject. They say, 
and this is in their Brief at page 124:- 

"In the era when passenger traffic was 

the exclusive preserve of the railways, know- 
ledge of the cost of this service was of 

value and of significance in rates cases. 
Since then air and highway transportation 

have grown to such an extent that it is out 

of the question to establish passenger rates 
in relation to cost of service and a separation 
of expenses between freight and passenger 

has lost much of its former significance. 

From 2 management's point of view, a passenger 
service income account would be in effect 

no more than of academic interest in face of 
the hard fact that the railways would continue 
supplying passenger service.” 

This to me is 2 most amazing revelation, 
for it appears to say that because the railways are 
compelled to meet competition in respect of the prices 


charged for the movement of passengers, that costs are 
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only of academic interest. If this theory were to be 
seriously accepted, it would mean that costs were of no 
importance where the laws of competition obtained, but only 
had significance under monopolistic conditions for the pur- 
pose of convincing the regulatory tribunal of the necessity 
of raising monopolistic rates. Here we have the strange 
anomaly of this railway, seeking to remain a free enter- 
prise in a competitive commercial world, deliberately re- 
fusing to take advantage of, and employ the basic tools 
of competitive business. 

The second reason advanced by the Canadian Pacific 
Railway Company for their failure to obtain and utilize 
proper costing information pertaining to the operation of 
their Passenger Department was that the results thereby 
obtained were largely statistical, in that a very high 
percentage of the costs as shown in Exhibit 180 were 
allocated against the Passenger Departmert on an arbitrary 
basis. It is my submission that the only reason that 
such a high percentage of costs chargeable against the 
Passenger Department is so/allocated is because the 
railways themselves choose it to be so. Under modern 
methods of railway accounting as high as 70 percent of 
the expenses can be assessed against the respective 
departments, leaving only some 30 percent of common costs 
to be allocated on a combination of scientific bases. 
It was for this reason that I tendered Exhibit No.193 
to show the lengths to which the Atchison, Topeka and 
Santa Fe Railroad were prepared to go to obtain not only 
the minimum iniodmation required by the Interstate Com- 
merce Commission, but a detailed refinement thereof 
for their own managerial purposes. It is vital to the 
life of that railroad to know the exact point at which 
it can afford to refuse business; and it is my sub- 


mission that we will never solve the railroad problem 
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in this country until their management is armed with 
Similar information. 

COMMISSIONER ANGUS: Is the railway company free 
to refuse passenger business? 

MR. BRAZIER: No, I think as a common carrier they 
must carry all the passengers that wish to travel. Are 
you referring, Dr.Angus, to a particular service? 

COMMISSIONER ANGUS: No, I was referring really 
to your statement that it is vital to the life of thet 
railroad (and I assume the railways) to know the exact 
point at which it can afford to refuse business. Is it 
free to use that information once it has got it? 

MR. BRAZIER: As far as rates are concerned, I 
think it would be so, For instance, it is quite possible, 
speaking only of passenger rates, for the C.P.R. and 
Canadian railways to eliminate their passenger week-end 
rates. They would know whether or not it is profitable to 
put those rates into effect, 

COMMISSIONER INNIS: If you go back to page 7, 
pushing that a little further, you say: 

"Probably if they were left to their own de- 
vices and were not permitted to recoup their loss 
from the freight shipper, the railways would eliminate 
a great many of the passenger services they are now 
operating." 

Now, would the Board allow them to do it? 

MR. BRAZIER: No, I am referring there, if they 
were not compelled by the Board to maintain the service. 

From what studies we had been able to make on 
this subject p. and I ask the Commission to bear in mind 
that these studies were of necessity very general -- it 
appeared to us that both railways were losing very sub- 
stantial sums each year in the carrying of their passenger 


traffic. We realized that the railways were compelled by 
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statute to maintain this service and that in many cases 

the Board of Transport Commissioners had refused permission 
to abandon some passenger serviceson the ground of public 
convenience and necessity. 

A glance at the figures for passenger revenue for 
the past thirty years showed that they had dropped substan- 
tially except during the abnormal years of the war. It 
could readily be seen that following 1920 the private auto- 
mobile and the bus were taking away from the railways a 
very large proportion of their passenger traffic. This ten- 
dency still continues and I think we must come to the = 
conclusion that this competition by itself will become 
keener and more difficult for railways to meet in future 
years. 

Since the lastwar another very important form of 
competition has come to the fore -- namely, air travel. 

My own experience leads me to suggest that the air lines -- 
and remember that T.C.A. and C.P.\. between them cover 
most of the important cities of Canada, most of which are 
already served by two railway lines -- have made very 
serious inroads on long distance travel. One major air- 
line official in the United States recently advised the 
U.S. railways to get out of all passenger traffic over 

200 miles before they were forced out by the airlines. 
There can be no doubt, I submit, that the air lines will 
become increasingly competitive to the railways in the 
matter of passenger traffic. I think Mr. Cronkite filed 
some rather interesting figures before you the other day, 
showing the very substantial increase in the number of pas- 
sengers and the passenger miles of the air lines in the 
last two or three years. 

These facts would, I suggest, seem rather obvious 
even from a cursory study of the subject. In the year 1920 


the C.P.R. had a freight revenue of approximately $111 million 
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while their passenger revenues were somewhat over $46,// 
million. I have taken those figures, my lord, from Exhibit 
98 which was filed in the 21% case. The passenger re- 
venues from that year on steadily declined and reached 
a low of $15.6 million in 1939 against a freight revenue 
of $120.3 million. Then followed the abnormal war years 
and in 1945 the passenger revenue amounted to $56.8 
million, as against $233.1 million for freight revenue. 
Now in 1949 in spite of a slight increase in :: 
passenger fares, the passenger revenue was only $38.2 
million as against $293.2 million of freight revenue. 

THE CHAIRMAN: Mr.Brazier, we will take a fa 
minutes off. 


-- Recess. 


( Page 22313 follows) 
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MR BRAZIER: Now it seemed to us that railway 
executives would be very much concerned about this problem 
of passenger losses. In the first place we thought that 
they would have complete information as to whether or not 
the railways were losing money on their passenger traffic 
and if they were how much and secondly, we probably 

innocently presumed that if there was a loss on passenger 
traffic that the railways individually and collectively would 
be attempting to devise some means of reducing their loss. 
Surely in any well operated business management watches 
such matters very carefully and while I will concede that 
there are other businesses where one department may operate 
at a loss, it has been my experience that management does 
everything possible to rectify the situation, or at least 
keep the loss to a minimum. We had also read various 
statements to the effect that in most railways on this 
continent the passenger traffic was carried at a loss or 
at least it failed to make its full contribution to the 
overhead. 

We were further informed in the briefs filed by 
both railways that very substantial savings had been made 
by the pooling of certain passenger traffic in 1933 and 
1934. As a matter of fact the tables given by the railways 
indicated that the only important saving by cooperation 
under the C.N.-C.P. Act ($972,000 out of $1,189,000) had 
been realized by the pooling of certain passenger traffic. 
Then suddenly the avenue of cutting passenger losses seems 
to have been closed - no where else in all Canada were the 
railways able to find any competitive passenger traffic that 
could be pooled--- 

THE CHAIRMAN: Tell me, is there such traffic in 
British Columbia? 

MR BRAZIER: Well, I attempted to indicate in my 
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cross-examination of Mr. Armstrong and Mr. Fairweather 
the possibility of pooling transcontinental traffic out 
of Vancouver, and possibly the passenger traffic out of 
the Okanagan Valley could be--- 

THE CHAIRMAN: What did they say to that? 

MR BRAZIER: Well, they were both matters which 
the railways had studied prior to the war, and the studies 
had been interrupted by the war and they had not been re- 
newed. 

THE CHAIRMAN: Had not been resumed? 

MR BRAZIER: No. 

THE CHAIRMAN: Do you think they should be 
resumed now? 

MR BRAZIER: Oh, very definitely. 

THE CHAIRMAN: But there is nothing of a local 
nature in the Province of British Columbia? 

MR BRAZIER: Well, except possibly the Okanagan 
traffic, which, outside of the transcontinental traffic, 
is approximately the only competitive traffic there is in 
British Columbia. 

THE CHAIRMAN: Does that apply to rail and 
steamer both? 

MR BRAZIER; There is no competition rail and 
steamer . 

THE CHAIRMAN: There isno what? 

MR BRAZIER: No competition in British Columbia 
between rail and steamer. 

THE CHAIRMAN: I know, but I mean, have the two 
railways both considered this, the C.N.R. and the C.P.R.? 

MR BRAZIER: The C.P.R. handle exclusively the 
traffic to V ncouver Island. They both run--- 

THE CHAIRMAN: No; we are talking of the Okanagan 
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MR BRAZIER: Yes, they both run trains in the 
Okanagan Valley. 

THE CHAIRMAN: Do they both run boats? 

MR BRAZIER: No; there are no passenger boats 
in the Okanagan Lake; they both run their trains to Kelowna 
and they have a connection between Kelowna and Penticton 
by bus. There are no passenger boats on the Okanagan Lake. 

THE CHAIRMAN: And no freight boats? 

MR BRAZIER: There are freight boats, yes. 

THE CHAIRMAN: And they are C.P.R.? 

MR BRAZIER: I think both of them operate a 
service. 

MR EVANS: Barge business. 

MR BRAZIER: It is barge business. 

THE CHAIRMAN: The kind of co-operation you have 
in mind now, would that affect both boats and railways? 

MR BRAZIER: Yes, but the barge services there 
would be relatively unimportant. 

THE CHAIRMAN: So it is the railways. 

MR BRAZIER: It is essentially railways. 

THE CHAIRMAN: You think there is room for co- 
operation there and a Saving? 

MR BRAZIER: It would certainly seem that way, by 
what conclusions you can come to. 

THE CHAIRMAN: Without affecting communities 
adversely? 

MR BRAZIER: Yes. You See, at the present time, 
for instance, both railways out of Vancouver operate two 
transcontinental trains in the evening, one going to Toronto 
and one going to Montreal. Now, it seems to me quite 
possible that the C.P.R. could take the Montreal traffic 
and the C.N.R. take the Toronto traffic, and all the com- 


munities along the line would be served by one train. 
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THE CHAIRMAN: TI was getting back to the Okanagan 
Valley situation; what might be done there? 

MR BRAZIER: They run over the same line for a 
good part, from the City of Kelowna to Armstrong; they run 
over exactly the same line. 

THE CHAIRMAN: There might be 2 pooling there? 

MR BRAZIER: A pooling, yes. I mention this, 
and I felt it was my duty to point out in our own province 
things of that nature, and I am quite sure that there 
are similar things in other provinces. 

Then suddenly the avenue of cutting passenger 
losses seems to have been closed - no where else i Sg 
Canada were the railways able to find any competitive 
passenger traffic that could be pooled and thereby reduce 
the expense to the railways. While realizing that there 
are many technical problems which an outsider cannot fully 
appreciate, I say emphatically that the people of Canada 
will find it hard to believe that there is not further 
possibilities for co-operation in the handling of passenger 
traffic which will reduce the expenses -«‘of our railways. 

While the estimates of Saving which I have 
mentioned of $972,000 out of $1,189,000 the original 
estimates and applied to the years 1933 and 1934 we had 
the evidence of Mr. Fairweather, who as recently as last 
year had checked this matter to the effect that the saving 
today was of the same order and might be even greater in 
the future. While Mr. Armstrong seemed to give the impres- 
Sion that there might be no Saving today he did admit that 
the C.P.R. had made no estimate for some years - their 
failure to make such an estimate indicated to me, however, 
that they were still satisfied that the arrangement was of 
substantial benefit to them even today. 

We found that when the C.P.R. was attempting to 
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justify a higher rate on grain in Western Cenada the company 
had not hesitated to call to the attention of this Commis- 
Sion the fact that there was a deficiency in railway 
passenger revenues over expenses in the Prairie and P.cific 
regions alone in the year 1948 amounting to $18,555,654. 
That statement shows that the total revenues from 
passenger traffic was only $27,487,601. At the same time 
I draw to the Commission's attention that the two accounts 
for maintenance of equipment and transportation, accounts 
which can be almost wholly allocated directly to the parti- 
cular branch of the rail «service to which they apply,in 
themselves exceeded by more ‘than two million dollars the 
total revenue. I submit that in the face of this evidence 
alone it cannot be argued otherwise than that the passenger 
traffic of the Canadian railways is carried at a loss at 
the present time, and that it is not in fact even paying 
its out-of-pocket expenses. My opinion in this regard is 
further fortified by the statement made by Mr. Fiirweather 
when he was questioned by Mr. Commissioner Angus as to 
whether or not the Canadian N tional Railways would improve 
its position by eliminating its passenger service. In reply 
Mr. Fairweather very fairly stated that in his Opinion if 
the passenger traffic could be eliminated completely he was 
of the opinion that there would be a greater reduction in 
expenses than in revenue. 

Now this Commission can quite properly say to me 
"Well what can we do about the Situation? Suppose the 
passenger traffic is carried at a loss the railways must 
Still give the service and be reimbursed by some other branch 
of the traffic." My answer is simply that the railways must 
in the first place find out exactly what the passenger 
traffic is costing them each year. In other words, what is 


the burden which is being placed upon the freight shippers 
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of Canada in order to maintain the passenger service? It 
may be that in past years the burden has been small but I 
Suggest to the Commission that it is now Obvious that the 
burden is becoming very heavy. It seems to me impossible 
to suggest any real solution to this problem until such 
time as we are able to have before us evidence as to 
exactly what the full burden is. We must also bear in 
mind that in past years this burden was probably paid by 
most freight shippers but due to the growing number of 
competitive rates in effect in Canada the result is that 
the burden of carrying the passenger services is falling on 
the shoulders of an ever-narrowing group of shippers. 
Surely if a very heavy burden is to be placed 
upon the freight shippers that in this regard the Board of 
Transport Commissioners would be justified in requiring 
the railways to prove to the hilt that no further savings 
can be made from cooperation in passenger services before 
they are permitted to pass the burden along to the freight 
Shippers. I suggest the main reason why the railways do 
not seem to be concerned about their passenger losses at 
the present time is the fact that they are able to pass 
them along to Somebody else. Mr. Jefferson has stated to 
this Commission that he did not think it was fair that the 
freight shippers should be required to bear the burden of 
losses ‘4ncurred by the railways in handling mail for the 
Dominion Government. In this I agree with him but I say 
that the same reasoning applies to the losses on passenger 
traffic. While the Province of British Columbia has stated 
its opposition to railway subsidies it may be that the only 
final solution that can be given to this question of passenger 
losses is by the Federal Government paying a subsidy to the 
railways. 


COMMISSIONER INNIS: Would you go along with Mr. 
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Shepard? 

MR BRAZIER: Not for any more than a subsidy on 
passenger losses where the railways are required to main- 
tain the service on the ground of public necessity and 
convenience. 

COMMISSIONER INNIS: You would not go along with 
him to the extent to which he went? 

MR BRAZIER: No. 

COMMISSIONER INNIS: You remember, he suggested 
a subsidy to passenger losses, which is really what you 
have here, except that you are not so enthusiastic. 

THE CHAIRMAN: What would you say was the differ- 
ence between you and Mr. Shepard? 

MR BRAZIER: Well, I Say it should be the very 
last alternative to be adopted in order to meet this problem. 

THE CHAIRMAN: Does he say differently? 

MR BRA‘IER: I think he came out, as I recall his 
argument, whole-heartedly for subsidies on passenger losses. 

COMMISSIONER INNIS: You are not very far from that, 
however. 

MR BRAZIER: No. I do think probably something 
that Mr. Shepard did not emphasize, that there is still room 
in co-operation to cut this down very substantially. 

THE CHAIRMAN: That is all there is between you? 

MR BRAZIER: That is right. I must say, it was 
with some regret that we even have to Suggest subsidy on 
this matter. We do not think that offers a solution of the 
railway problem, but--- 

COMMISSIONER INNIS: Everybody talks about subsidies 
in the same language. 

MR BRAZIER: This is a partimlar branch of the 


railway problem which may call for different treatment. 
But surely this should only be done after they 2re 
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completely satisfied that there is no unnecessary duplicea- 
tion of railway passenger service in this country and that 
the railways themselves have voluntarily done all they can 
to cut down their losses. It should in fact be a very last 
Pesore. 

This passing of the burden from one part of the 
railway operation to another cannot go on indefinitely 
and there are now definite signs that the freight payers 
are reaching the limit of the burden which they can bear. 

I have gathered the impression, whether rightly or wrongly, 
that railway officials generally are shutting their eyes to 
this problem and do not intend to do anything about it 
unless they are rudely awakened. I am sure that if the 
shareholders of the C.P.R. were told they had to bear the 
passenger losses there would soon be a greater degree of 
cooperation shown. 

THE CHAIRMAN: Can you give me the reason you 
suggest why the railways do not take the steps you think 
they might take? 

MR BRAZIER: I think the reason is simply that 
they are being able to pass the loss on to the freight 
shipper. They say on the one hand, "We are forced to keep 
these passenger services going. We must receive out of our 
over-all railway operations sufficient revenue to permit 
us to carry on. If we cannot get it from one branch we 
just 2utomatically have to take it up on another branch." 

COMMISSIONER INNIS: Would you have all this done 
by the Board? 

MR BRAZIER: I think so. 

COMMISSIONER INNIS: It would be under their 
direction? 

MR BRAZIER: Under thei.r direction. 

THE CHAIRMAN: It is treve we are past that stage 


> * 


: va 7 
» : as _ . 


Sidlip or soesdehtty Sh at semis 4 a soi de 
Pie “arFoute ald ‘HD Spivics egneae sy vigenibior ho: ‘aoe 


a de 


Hes wore ‘Ere ‘sith a6f Br stattey oven “sovtdumsitt atten eA 


: , 
Bel Yeow « Sd oS? “AE Deoe, FT. aadi vist es $tie ‘ot 
~~ «£ % ~) y a Se 


geroeeie” 


iesg “ofa 
agp dif ify sbyit Wo Be Subhas reltone St Woy iteeo Yaw tae 


‘rn evdb GOH “Wre ois ‘Dee 


~ yd 


- Waite “HOTS pesado 


AMST CHD © . i Gin 


“tonsa 9 oftonc “RS “a ib SHEA od overt yt cote HOgis? sg siet ‘ 


:ETRMI ceoitaertine Dtear x 


‘conse SAY yd 2 
Mahat-T bigekrrr ss! ln 


¢ Fs ri AT 3 


~ 
J . 
“a 


“se bond «oh oe iia OPT 


eeiweey: Sa —— 


te “SERE Yeeg tte oH: seit 


7 
Ae 7 By 


RND 


-22321- Mr. Brazier 


now, because we did the co-operation; that is what you are 
back to now. 

MR BRAZIER: Well, I think co-operation comes into 
this branch, in that it provides the first avenue of 
approach to a solution of the problem. 

THE CHAIRMAN; You mean that the Board should 
consider to what extent the railways have failed to co- 
operates; is that so? 

MR BRAZIER: In this regard, yes, sir; and they 
Should actively tell the railways where they 2re to co- 
operate. It does seem very striking that this tremendous 
Saving was made just in regard to three passenger services 
in Canada, and then Suddenly there is nothing more--- 

THE CHAIRMAN: You mean the $972,000? 

MR BRAZIER: Yes; and that is gained just from 
pooling the traffic from Toronto to Montreal, Toronto to 
Ottawa, and Montreal to Ouebec. 

Next, my lord, I would like to deal with the sub- 
geet of Segregation of Ril ana Non-Rail Income. 

SEGREGATION RAIL AND NON-RAIL INCOME 

It has long been contended in general freight rate 
cases that the other income derived from sources other than 
the strict railway enterprise should be taken into consider- 
ation when determining the financial need of the railway 
companies. As early as the Western Rates Case in 1914 this 
issue was raised but the Board of Transport Commissioners 
has consistently held against such an argument. In the 
Judgment in the 21% Case at p.18 and following, the Chief 
Commissioner makes the following statements: 

"Counsel for the respondents, however, contend that 
the so-called otther income of the railway companies 
Should be taken into account and added to the railway 


Operating reveniuies in determining the financial need of 
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the railways for greater revenue and in fixing what 
the rates should be. This contention is strongly 
opposed by counsel for the applicants. 

Generally speaking, other income when used in the 
railway companies' accounts now being considered may 
be described as income which is produced by capital 
investments made by a railway company in enterprises 
or investments other than railway transportation 
services." 

He goes on to discuss the various sources of 
other income accruing to both the Canadian Pacific Railway 
and the Canadian National Rrilways. Then he finds at p.22 
28 follows: 

"Subject to certain deductions and 2djustments which 
Should be made in respect to income taxes and interest 
on reserves for deferred maintenance to which further 
reference will be made later, in my opinion the Board 
should not in the present case take into account 

other income in fixing and determining just and 
reasonable rates for transportation services." 

Just previously on the same page when discussing 
the case of the City of Ottawa against Ottawa Electric 
Railway Company, 59 C.R.T.C. 136, the Chief Commissioner 
had stated: 

"The so-called other income in the Ottawa against 
Ottawa Electric case was all or almost all derived 
from activities directly connected with the transport- 
ation operation of the Ottawa Electric Railway 
Company." 

Bearing this in mind, an examination was made of 
Some of the investments which the C.P.R., the yardstick 
chosen by the Board for fixing of freight rates, had in 


enterprises directly connected with its transportation 
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operation. Following this examination I came to the con- 
clusion that some of the investments were directly 
associated with the rail transportation service 2nd the 
income therefrom should be included in the rail income. 
THE CHAIRMAN: You say: 
"Following this examination I came to the conclusion 
that some of the investments te 
Have you set those out anywhere? 
MR BRAZIER: They are set out. I dealt with them 
in my argument before the Board of Transport Commissioners 


in the 8% Case, my lord, and they are set out in the judgment 
of the Board at page 13; that is the judgment of September 


20th. 
THE CHAIRMAN: At what page? 
MR BRAZIER;: At page 13. 
THE CHAIRMAN: What are they? What are these in- 
vestments? 


MR BRAZIER: I set them out further in my argument 
too, my lord. 

We also had the example before us of the treatment 
given by the Cenadian Pacific Railway to the interest 
earned by the deferred maintenance fund. This fund had been 
charged directly to rail operations, and was held in reserve 
for deferred maintenance on the railway when labour and 
material became available, yet the railway had seen £4t to 
include interest earned by this fund in its other income. 
The Board found in the 21% that this was improper, and re- 
quired the interest to be credited to the rail operations, 
but so far as I am aware until the decision in the 21% Case 
this matter of dividing rail and non-r2il income had been 
left entirely to the Company and its Board of Directors to 
decide. 


In my argument in the 20% Case or, as it is also 
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known, the 8% Interim Case, I stated 2s follows at p.4361 
of the transcript: 
"I therefore wish to examine with the Board briefly 
some of the investments producing the so-called 
other income, which investments I will submit 2re 
directly connected with the transportation services 
rendered by the Canadian Pacific R ilway and are such 
that they cannot be separated from the transportation 
services by the widest stretch of the imagination. 
Before doing this, I wish to urge upon the Board the 
argument that if the Poedad es other income is not 
to be considered when fixing a level of freight 
rates, then this Board must exercise an active 
control over the establishment of what is other 
income and what is railway." 

Following that in my argument, I attempted to 
draw to the attention of the Board some of the so-called 
other income which I submitted should be properly included 
with rail income. I did not intend this list to be ex- 
haustive but merely cited what in my opinion were rather 
obvious examples. This matter is dealt with in the Majority 
Judgment in that case commencing 2t the top of p.13. It 
is to be noted that I suggested 2s being directly connected 
with rail operations the following: 

1. Communications 
The C. P. Express Company 
Fredericton and Grand Lake Coal and Railway Company 


F W W 


Minneapolis, St. Paul and Sault Ste. Marie 


Railroad Company 
- Toronto, Hamilton and Buffalo R2ilway Company 


5 

6. Aroostook V lley Railway Company 
7. Northern Alberta Railway Company 
8 


Toromto Terminal Reilwey Company. 
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THE CHAIRMAN: Have you considered further Since 
then? Are there any you wish to add to or Subtract from 
this list now? 

MR BRAZIER: No, I haven't any. 

THE CHAIRMAN: Have you anything to say about 
Consolidated Smelters? 

MR BRAZIER: I am of the Opinion, my lord, that 
that is truly non-rail. 

I used these examples in attempting to impress 
upon the Board the necessity of examining the so-called 
"other income" of the C.P.R. Closely before permitting it 
to be classified as "other income” and therefore to be 
disregarded in rates cases. 

Mr. Evans has argued on several occasions during 
the course of these proceedings that the Board of Transport 
Commissioners refused to give effect to my argument--- 

THE CHAIRMAN: You do not include hotels? 

MR BRAZIER: Well, I must confess that in my 
opinion hotels are rather on the border-line. 

THE CHAIRMAN: On the border-line. 

MR CARSON: That was not the position British 
Columbia took in the Privy Council last summer. 

MR BRAZIER: I think if the Board was to undertake 
a2 study of this and I argued before them, I would be in- 
clined to argue that they should be included with rail 
income, but I would not be Surprised if the Board held 
Otherwise. 

THE CHAIRMAN: Every year? 

MR BRAZIER: Every year. I think there is no doubt 
that you have to take iit as 2 question of principle, and not 
whether they are makingz a profit or a loss at the particular 
time. 
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Mr. Evans has argued on several occasions during 
the course of these proceedings that the Board of Transport 
Commissioners refused to give effect to my argument when 
they said at the bottom of p. 13: 

"Counsel for the respondents have also maintained 

that if other income is not to be considered in fixing 
a level of freight rates, that this Board exercise 
active control over the establishment of what is rail 
income and what is other income. The foregoing con- 
tention points directly to a fundamental difficulty 
experienced by the Board -- that The Railway Act does 
not in its present form give the Board authority to 
control the accounting procedure of the railways in 
the manner advocated by counsel." 

On the other hand, I think it can be argued with 
considerable force that if the Board had not felt that 
it lacked jurisdiction to make this segregation of accounts, 


it would have done so. 


(Page 22330 follows) 
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Mr. Evens, on his pert, has argued on severel 
occasions during the course of these proceedings that this 
could not be so because the Board already have the power 
to moke such 2 segregation under Section 128 and Section 33(2) 
of the Roilway Act and had, in fact, mode some segregetion in 
the 21% Judgment. 

THE CHAIRMAN: Just se minute. 

COMMISSIONER INNIS: Is thet Section 128 or 126? 

MR. BRAZIER: Section 126. That is the section 
requiring them to keep eccounts; and section 33(2) is the 
section under which"the Boerd may order and require any 
company or person to do forthwith", and so on. 

THE CHAIRMAN: Section 126 is just about eccounts. 

MR. BRAZIER: Section 126, 

THE CHAIRMAN: Section 126 reads: 

"The directors sholl cause to te kept, end, ennuelly, 

on the 31st doy of December, to be mode up and balonced, 
a true, ond exact and particuler eccount of the moneys 
collected and received by the comp2ny, or by the directors 
or the monogers thereof, or otherwise for the use of the 
company, end of the charges snd expenses attending the 
erecting, making, supporting, maintoining end corrying on 
of the undertaking, and of 211 other receipts and expen- 
ditures of the company or the directors," 

That does not get you very far. 

MR. BRAZIER: No. But they argue on that section, -- 

THE CHAIRMAN: That is Section 126 end Section 33(2). 

MR. BRAZIER: -- in conjunction with section 33(2), 
which gives the Board power to require the company to do oany- 
thing under the Act. 

THE CHAIRMAN: They cannot make eny order in 


consistent with the Act. They cennot change Section 126. 


: azit'ne ae 
f sooty seat: Yo Sno pean spete 
vate orth Brted ott sarige eS og> oe tier t Ree 
yoo -1 BS7* nd yom. ebine cols ad y “dooe en 
+ iative omie ote apes mt beat is HbA: owen od Me, 


: iene bev ars otk: 


sHAMHIAMRY SHT- 


nat: om Ct sepa ewe Mate al BL STeeiaRee 


net hippos. 
' 
thts sheer AYSOe 14) abet: ¥obrae. molToos 


we bea.) aiuetene? ob G& gepiteg-te Yaegmoe 


. 
: “ = : = f : gekeseT agS” ae 
ort J aketod Pome ! _ a UC babs CLwaress- Chee 
eta er . oa 
a “\ Oa or <% 
a H ee 7 Lik 1 me) 
A 
‘| 
Pye roe Ere ‘tral 
‘ ae ay ‘ ? oA Rs b LL ten, Rr a 
. omen 
a ere ol Sa ah gral? 
y a BF di i / ex t wit - S* oe f 4 . i 
t' te 
J 
% . ee To 
ge Price - - ~~ . >" La) . ie Ff eis rma 
+ q a e a 
5 ‘ } ‘4 . 
‘ : ‘ , 
i 
* pice ‘ : - Pod 
or aa ‘ ~ * 7 z vee e i: D1? ive J ct .: crest 
L i> & 
e; 4 £4 2 ad durin Fi y i= 4 i {5% ¥I st 4 we s ¢oolleos 
;< : PY a WJ an 
i] « é'~ ™ ‘ 
- ~/ ~ 
e ‘ nod ein >a t's fr #y oy iy to 
j ‘ - - »~ 
eo! 
: : fn Bem wrestrrer ‘ 
refs ats a! pe “67% erate f is offo Te Da a mos 
, ‘ : pre e pe my og SG OD OF eakan to id 
to: hyetbyeteo Hitedatem ude ) <@atisiom ve 
‘ 
- iH . 3 “Cae * te te ‘ Sie 
co Bis re thy wget artaa’ £f i> aon: mobledasbas oid to 
My 
‘ 5 ts, . on : . i) eat ne : 
>, wh ald eae . arn ae fing ~ * 
meet why Ses wis re Etit Ghico t7d O44 Ic ma | tifa go 
ms — + a 
13% Yew yoy 35a Jon aseob gen 
won xy +s amore es <P fw 1 
Hy , ’ i+ es teaz' + {iG Pim i tv OAS ie ; ee i 
ee vu , a a ; 


= <> we 4 a ws at >. se te os ; ~ 
Spe pepe 2) ga” BOL ekrysg SL J oA HA MALA HO aur ) , 
. yf 


PO\CE KéLIsos- dee doe t aos et —= Sard aM ro 
_ = - 4 , 
Unk ob od whomeis? ont etinged oF owe, Seed | ont sovts dotdw 


' . oth ll aa cane 
otto tones: "2 ae. EAD ane. 


nies Vat? 


= 22331 = Mr. Brazier 


MR. BRAZIER: I have been of the opinion thet 
Section 33(2) is dealing with matters before the Board on 
an application. 

COMMISSIONER ANGUS: What you are doing is only 
to make the Act explicit’ as to what the reilwoyin fact 
Say it says. 

MR. BRAZIER: That is right. 

THE CHAIRMAN: Have you any amendment of your own? 

MR. BRAZIER: No. Mr. Shepard's amendment which I 
refer to will correct that. 

THE CHAIRMAN: You sdopt that? 

MR. BRAZIER: Yes. 

Mr, Evans hes argued that the Board hed. INfasr, 
made some segregation in the 21% Judgment. The power of the 
Board in this 1s to sey the least doubtful. It is for thot 
reason that I em supporting the amendment proposed by Mr, 
Shepard's ergument before this Commission and which reads os 
follows: 

"325¢(1) In the case of a company with sssets other 
than those used or useful in operating its 
railway including inlend end connecting coastal 
steamship lines, it shall be the duty of the 
Bosrd, for rate moking purposes, to require the 
segregation of those assets end income therefrom 
from the other ossets and income of the company. 

(2) The Board shall have full jurisdiction to 

determine the proper segregation." 

THE CHAIRMAN: After you have the segregation, then 
what does the Board do? 

MR. BRAZIER: The Board disregerds the truly non- 
rail income in determining the financial need of the railway on 


@ general freight rate case, 
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THE CHAIRMAN: Whet the word "segregation" means is 
this. These incomes would be divided into two classes by the 


Boerd, 


MR. BRAZIER: That is right, 

THE CHAIRMAN: Some rail snd some ‘ non-reil? 

MR. BRAZIER: Theat is right. 

THE CHAIRMAN: But then you put in the Act thet 
certain things which you specify on page 38 must be con- 
Sidered to be rail, 

MR. BRAZIER: Oh, no. I think that must be Ler UG 
the Board to decide. They should do the deciding. The Board 
is the one to decide what is rail end whet is non-rail and 
not the officials of the Canadian Pacific or the Canadian 
Netional Railweys. 

THE CHAIRMAN: Nae the provinces, I suppose. 

MR. BRAZIER: Nor the provinces, no. 

THE CHAIRMAN: Then, in the 21% Case, how far do 
they go towards making such e decision? 

MR. BRAZIER: The only thing they seid in there was 
thet the interest which had been received on the deferred 
maintenance fund should be credited to the railway operation. 

THE CHAIRMAN: It should be considered as rail? 

MR. BRAZIER:' As rail. 

THE CHAIRMAN: As rail income? 

MR. BRAZIER: Yes. 

THE CHAIRMAN: Then did they exclude the others? 

MR.. BRAZIER: Yes. 

THE CHAIRMAN: They proceaded as if they hod that 
jurisdiction now? 

MR. BRAZIER: In that one instance, they did; I must 
admit that. 

THE CHAIRMAN: You ere not asking for any more than 


thst, are you? 
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MR. BRAZIER: Any more than that? 


THE CHAIRMAN: Are you esking for anything? 


MR. BRAZIER: Just that the Act be clarified to 
Say positively that they have thet power. I do not like its 
being left to inference on these two perticuler sections 
which Mr. Evans has cited. 

THE CHAIRMAN: You say that the 21% decision still 
leaves it toocloudy. Is that it? 

MR. BRAZIER: Absolutely. We want on express 
provision in there giving that power to the Boord. 

THE CHAIRMAN: I see; making it necessary for 
them to have all the details before them of 211 activities? 

MR. BRAZIER: That is right. 

THE CHAIRMAN: So that they themselves would soy, 
"This is reil end this is non-reil"? 

MR. BRAZIER: That is right. 

THE CHAIRMAN: And you would be satisfied with thet? 

MR. BRAZIER: Yes. 

THE CHAIRMAN: And that no other direction be 
given to them in the Act? 

MR. BRAZIER: No. 

I should state st this point thet I fully reselize 


thet if the rates in this country were to be established ona 
rate basis, the 


rate of return on a / Segregation of these accounts would not 


be of gre&ét consequence, but I can quite properly suggest 
thet there will be no change. in the manner of fixing 
freight rates, and that we will still have to examine the 
requirements of the C.P.R. in sll future rate cases, 

On this subject, I would like to call the 
Commission's attention to statements made in the Canadian 
National Brief ot pages 97 and 98 in regard to two subjects 


which are included in the list on page 13 of the judgment to 
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which I have just referred, namely, the sllocation of the 
express ond communications activities of the railways. You 
will recall thet the C.P.R., while they do pay over to the 
railway revenue - thet should be "roilwey revenue, my lord. 

THE CHAIRMAN: Instead of "company"? 

MR. BRAZIER: Yes, rail revenue. It should read 
in this way. You will recall thet the C.P.R., while they 
do pay over to the rail revenue the net from express operations, 
yet the revenue derived from money orders and other financial 
transactions of the Express Company are retained and paid into 
other income, 

THE CHAIRMAN: You say that is wrong? 

MR. BRAZIER: Yes, 

THE CHAIRMAN: You still went to leave it to the 
Boerd to say whether it is right or wrong? 

MR. BRAZIER: That is so. I am just pointing out 
these as examples showing why this amendment should be made 
to this section, because of the situation as we have it today. 

COMMISSIONER INNIS: Do you not think it would be 
wise to instruct the Board as to whet principles it ought to 
follow in meking this division? 

MR. BRAZIER: The principles that the Board itself 
leid down in the case against the Ottawa Electric Railway 
Company. 

COMMISSIONER INNIS: You mean in this extract which 
you have? 

MR. BRAZIER: Yes, 

COMMISSIONER INNIS: That is very loose. 

MR. BRAZIER: Yes, it is - "activities directly 
connected with the transportstion operations". 

THE CHAIRMAN: The word "directly" I do not think 
hes any force at all there, Either it is q rail operation 


or it is not, in any given case, is it not? A certain operation 


3. il oti r it is not a rail operation. 
i eeeper te or (page 22336 follows) 
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MR. BRAZIER: Some of them may be very closely 
connected. 
THE CHAIRMAN: I mean to say, in the final 
result you must classify them as one or the other, 
COMMISSIONER INNIS: You have no principles 
to recommend? It is a matter of leaving it to the Board? 
MR. BRAZIER: I think it should be left to the 
judgment of the Board. 
In this regard, the C.N.R. brief says at page 97: 
"It may be said that a money order 
business is not strictly transportation and 
should be excluded from railway operations. 
On the Canadian National, this represents 
about 3% of all Express Department revenue. 
However, as the handling of money order 
business is inextricably involved in the 
railway organization, the revenue therefrom 
may be considered as incidental to trans- 
portation," 
Then referring to Commercial Telegraphs at 
page 98 the C.N.R. brief states as follows: 
"Commercial telegraph services in 
Canada have been developed largely as 
a by-product of railway operations. The 
commercial revenues have assisted the 
railways by carrying some portion of the 
cost of furnishing and operating essen- 
tial telegraph and telephone facilities. 
"There is no difficulty in accounting 
for the revenues from commercial business, 
but there would be great difficulty in 
separating the operating and maintenance 


costs as between railway and commercial 
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operations except on various arbitrary 
bases,” 
Just to mention one other of the items set 
forth on page 13 of the Judgment to which I have just 
referred, namely the classification of income derived 
from bonds in the Toronto Terminal Railway Company, 
support is given to the submission I made to the Board 
in the evidence of Mr, Cooper found at page 19083 (Volume 
103) and the following pages. Mr, Evans at that point 
put the following question to Mr. Cooper: 
"Q, I have just one other question on 
that subject of uniform accounting. I think 
I understood your evidence in connection with 
a question put to you by Mr. Yovert as to the 
treatment of the income received on the 
securities of the Toronto Terminals Railway 
Company owned by the Canadian National, and I 
want you to correct me if 1 have interpreted 
youincorrectly. I understood you to say 
that, as a’ railway accountant, you felt that 
the income received by the Canadian National 
from the Terminals Company on the securities 
of the Terminals Company should go into Rail 
Income." 
To which Mr. Cooper replied as follows: 

ho Assuming that the income statement 
of the Company is to be divided as between 
rail operations and non-rail operations, yes. 
I said that in my opinion the interest on the 
bonds of the Toronto Terminals Railway, 
held by the Canadian National, should go into 


Rail Income." 
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Following that Mr. Cooper goes on on the same 
page and the following page to elaborate the reasons why 
he comes to that conclusion. Now, my lord, I had in- 
tended dealing next -- 

THE CHAIRMAN: On that point, was evidence 
given on behalf of the C.P.R. to the Hane effect? 

MR. BRAZIER; If my memory serves me correctly, 
Mr, Thompson stated that he was satisfied that the 
C.P.R. was handling the items in a proper way. 

THE CHAIRMAN: Pardon? 

MR, BRAZIER; Mr, Thompson, who was a witness 
called by the C.P.R., said that in his opinion it was 
quite proper for the C.P.R,. to make the segregation which 
they made. 

THE CHAIRMAN: That is to say, we can put it 
this way, that the C.P.R. takes one view of this matter 
and the C.N.R. takes the opposite view. 

MR. BRAZIER: That is right. As I say, it is 
all part and parcel of the subject of Uniform Accounting. 

THE CHAIRMAN; What is that? 

MR. BRAZIER: It is all part and parcel of the 
subject of Uniform Accounting. 

MR. EVANS: It is only fair to say that is 
not the whole cross-examination of Mr. Cooper, That is 
only one question. 

MR. BRAZIER: I think I put it to the Commission 
that on the following pages Mr. Cooper outlines 
his reasons for coming to that conclusion. 

THE CHAIRMAN: I suppose we shall hear about 
that later. 

MR. BRAZIER: With your lordship's permission, 
and bearing in mind the timing of my argument, I am 


going to ask permission to turn now , rather than to 
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Uniform Accounting, to the question of transcontinental 
rates, I feel -- | 

THE CHAIRMAN: Where will we find that? 

MR. BRAZIER: Page 5l. 

THE CHAIRMAN: Are youskipping -- 

MR. BRAZIER: If time permits I shall come back 
to Uniform Accounting. 

THE CHAIRMAN: In the intervening pages you 
also deal with the subject of rate base and rate of return. 
That is important. I have not read your argument but 
the subject is important. 

MR. BRAZIER; They have been dealt with by other 
counsel, I want it understood I shall come back to them 
if time permits. 

THE CHAIRMAN: Afteryou have dealt with trans- 
continental rates will you then come back to rate base and 
rate of return? 

MR. BRAZIER: Uniform accounting. 

THE CHAIRMAN: Which one first? 

MR. BRAZIER: I shall be quite pleased -- 

THE CHAIRMAN: In order of importance, in my 
opinion, I think that the rate base would be more important 
than uniform accounting. 

MR. BRAZIER:; I shall deal with that next. 

THE CHAIRMAN: Ag I say, I have not read your sub- 
mission. 

MR. BRAZIER: Mr, MacPherson has dealt with it 
at quite some length, and I would support his views. 

Mr. Smith, who is to follow me, will also deal with that. 

The question of transcontinental rates is one 
which particularly affects British Columbia, and which 
I feel it is necessary for me to make sure I cover in 


my time. 
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TRANSCONTINENTAL RATES 


It is necessary for me to address some remarks 
to the question of the so-called transcontinental rates. 
It is with considerable regret that in this regard I must 
find myself opposed to the views presented to this 
Commission by my feerned friend Mr, Frawley on behalf 
of the Province of Alberta, and also tothe views pre- 
sented by Mr. Shepard on behalf of Manitoba, and Mr, 
MacPherson for Saskatchewan, I can appreciate Mr. 
Frawley 's concern on behalf of the distributors of his 
province with the fact that such rates exist. We would 
be only too happy to see his rates lowered if this were 
possible, yet it is a benefit rate-wise which British 
Columbia obtains because of its geographical position 
just as Alberta obtains the advantage of oil production 
due to its geographical location, The existence of 
these rates may conceivably affect some distributors in 
Alberta, but I submit that otherwise they are not 
detrimental to the economy of Alberta. 

Their existence affects the Province of 
Saskatchewan to a much less extent and it is hard to 
reason why the Province of Manitoba should be in any 
way concerned by them. It is my submission that rate- 
wise Manitoba has long benefited by the freight rate 
structure of this country, but in spite of this they saw 
fit to oppose British Columbia's recent application for 
a removal of the Mountain Differential. 

The transcontinental rates exist because of 
water competition between Atlantic ports and Pacific ports. 
They existed to some extent before the opening of the 
Panama Canal for traffic due to the competition of 
railways in the United States. Mr. Shepard at page 34 


of his submission has stated: 
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"That transcontinental rates should 
not be lower than the level of the Canadian 
railways' most serious competition for 
that traffic, which is the railways of the 
northern United States," 

I must take exception to this statement and 
suggest to this Commission that the sole reason for the 
So-called transcontinental rates either in the United 
States or in Canada today is the fact of water competition 
between the Atlantic and Pacific ports. I do not think 
it can be said at this time that the United States 
railways and the rates which they charge have any great 
effect on the level of transcontinental rates as they exist 
in Canada. 

We filed before this Commission an exhibit 
showing the commodities shipped from Montreal via the 
Panama Canal to Vancouver in May of last year, I might 
say that is Exhibit No. 27. By comparing the rates shown 
in that exhibit we can immediately see that they are con- 
siderably lower than the corresponding rail rates for the 
same commodities, 

I should like, if I may, to give a few examples 
from that exhibit. We find that the rate on canned goods, 
for instance, was 75 cents a hundred as against a then 
rail rate of $1.33. 

THE CHAIRMAN: What was the water rate? 

MR. BRAZIER: The rail rate was $1.33. 

THE CHAIRMAN: What was the water rate? 

MR. BRAZIER: The other rate was 75 cents a 
hundred, We have to bear in mind that to the ocean rate 
there are certain additional charges that have tobe added, 
and which are not present when the goods are shipped by 


rail, There are charges for Montreal wharfage, marine 
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insurance, Vancouver terminal charges and Vancouver 
trucking charges. The exhibit shows they amount to 
24 3/4 cents per hundred pounds. 

THE CHAIRMAN: That has to be added? 

MR. BRAZIER: To the 75 cents, so that you have 
an effective rate by water of $1 as against a rail rate 
of $1,33. That rail rate today is $1.40. I have no 
information as to what the current ocean rate is. 

COMMISSIONER INNIS: What is the comparable 
American rate? 

MR. BRAZIER: I could not tell you offhand. 

THE CHAIRMAN: Did Mr, Shepard give it? 

COMMISSIONER INNIS: I do not think so. 

MR. BRAZIER: No,.I do not think so. I will 
seer ii. Can find at. You wish the current American rail 
rate? 

COMMISSIONER INNIS: Yes. 

MR. BRAZIER: Then we have items like glucose, 
a considerable quantity of which was shipped on that 
particular vessel. Thereagain the ocean rate was 75 
cents and the rail rate was $1.53. There was a very 
considerable quantity of iron pipe shipped, about 
2,400,000 pounds. The ocean rate was 46 cents as 
against a rail rate of $1.20. 

THE CHAIRMAN: What is the cost today? 

MR. BRAZIER: I am sorry that I have not been 
able to obtain -- 

THE CHAIRMAN: Did you not tell us the other 
day that the rail rate had ousted ships from competition? 

MR. BRAZIER: No, the competition is -- 

THE CHAIRMAN: Still going on. 

MR. BRAZIER: The reports are that the first 


ship that sailed since the opening of navigation in the 
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St. Lawrence was oversold. 

THE CHAIRMAN: I had in mind something that 
comes from England. What was it? 

MR. BRAZIER;: That was the question of market 
competition on pipe. 

THE CHAIRMAN: What was the commodity? 

MR. BRAZIER: It was iron pipe. 

THE CHAIRMAN: The same thing. 

COMMISSIONER INNIS: Can you give us any indi- 
cation as to the » closest possible range? I suspect 
what you have given us is the widest possible range. 

MR. BRAZIER: They are all very substantial 
differences. Here is household cleanser which you would 
not think of particularly as an item that might be shipped. 
There were 82,000 pounds of it, and the rate was 80 cents. 
The rail rate on that was $2.65. 

COMMISSIONER INNIS: That is much more extreme 
than the others. 

THE CHAIRMAN: That is from eadern Canada. 

MR. BRAZIER: That is from Montreal to Vancouver. 

COMMISSIONER INNIS: What is the least in 
variation? 

MR. BRAZIER: There is one here, lubricating 
ail; There were 40,000 pounds of that on board, 
$1.25 against $2.09. They are all pretty much of the 
same order. The only one I cannot tell about is auto- 
mobiles, 

THE CHAIRMAN: Perhaps after lunch you may be 
able to give us more light on that. It is time to 
adjourn, 


---The Commission adjourned at 1.00 p.m. to resume 
at 2.45 p.m. 
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Ottawa, Ontario 
Thursday, May lith, 1950. 


hor es ew O Noe So 2 ON 


MR. BRAZIER: I might say, Mr. Chairman, Dr, 
Innis asked this morning about the American rail rates. 
I spoke to one of the traffic men in the C.P.R. and 
he says he has the tariffs here and he will be pleased 
to give me some of them so that I will place them on 
the record and you can have them. 

I was referring at the closing to this Exhibit 
27 which was filed, and I have looked it over carefully 
in the interval and I find that there is a very wide 
margin between all of the rates, and that applies not 
only to commodities which were shipped in carload 
quantities, the ones I was quoting this morning, but 
also those with less than carload quantities. For instance, 
there were 50 pounds of steel screen and door hinges 
on board. The ocean charge was $5.00 which was the 
minimum, whereas the rail rate was $6.68. That is about 
as close as any of them come to one another. I also 
wish to mention to the Commission a report - - 

COMMISSIONER INNIS: What difference in the 
time? 

MR. BRAZIER: I have a report here which I 
was just going to read to the Commission which would 
give some indication of that. It is a report which 
appeared in the "Montreal Gazette" last Tuesday morning. 

| It reads:- 
"Oshawa-built automobiles are being 
moved from Montreal to Vancouver by steam- 
ship, General Motors of Canada Limited 


announced today. 
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"The trip by way of the Panama Canal 
takes from four to six weeks compared with 
ten days by rail, officials said. But they 
estimated a shipping-cost saving of $80 a 
car. 

"The first shipment left Montreal during 
the week-end. The S.S. Riverside carried 
70 passenger cars, 20 from General Motors. 
The S.S. Oceanside is scheduled to leave 
Montreal next week with a similar cargo. 

"Automobiles are being moved by 
transport trailer from Oshawa to the Montreal 
dockside, officials said," 

Then they go on to point out that automobiles 
are also being shipped up the Great Lakes and taken by 
trailer from Fort William to some of the Prairie Provinces. 

THE CHAIRMAN: What date is that Gazette? 

MR ,.BRAZIER: +. That. is. May.8th,,.sirs..It.is 
Monday morning's paper. 

THE CHAIRMAN: Are any British cars reaching 
British Columbia by sea? 

MR. BRAZIER: In very considerable quantities. 

THE CHAIRMAN: They are? 

MR. BRAZIER: Yes, I think it had already 
been stated, it had been reported I think in the "Evening 
Post’ that last year there were more Austin cars sold 
in British Columbia than Fords, the ratio being about 
three Austins to two Fords which I think is some indica- 
tion of the inroads British cars are making in B.C. 
markets. It is also interesting to note the wide 
variety of commodities which were shipped by water to 


Vancouver. Even after making allowance for additional 
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wharfage and handling charges which are involved in ocean 
Shipping as against rail shipping, it is shown that the 
rates are substantially below the transcontinental rail 
rates. For example, the rates on canned goods after 


allowing for additionel charges were $1.00 per hundred 


pounds as against a rail rate of $1.40. It should be 
$1.33 at that time. It is now $.1.40. It is therefore 
Obvious that if the railways of this country wish to 
obtain any of this traffic for themselves that they 
must institute rates which are below normal rates. 

It is rather unfortunate that such rates have 
been given a special name since they are absolutely the 
Same as other competitive rates, whether water or truck 
competitive. We earnestly urge upon this Commission that 
they be treated exactly the same way and subject to exactly 
the same regulations as other competitive rates. To treat 
them otherwise would be to again establish a differential 
against British Columbia, and that we would most strongly 
protest, 

THE CHAIRMAN: You don't agree with Alberta's 
contention, do you? 

MR. BRAZIER: No, I don't in this regard. 

THE CHAIRMAN: That in the case of all trans- 
continental rates the Board should consider the effect 
on distributors at the points farther east like Calgary? 

MR, BRAZIER: That is right. 

THE CHAIRMAN: What do you say to that? Do you 


say that these distributors in Calgary and elsewhere 

are not prejediced by the lowering of these rates? 
MR. BRAZIER: I think undoubtedly it does 

assist distributors in Vancouver to cover a wider 


territory. 
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THE CHAIRMAN: Eastward? 

MR. BRAZIER: Eastward to Calgary. Of course 
they are not in any better position than the Calgary 
distributor is from that point east, in that the Calgary 
distributor can always get the transcontinental rate 
to Vancouver plus the rate back to Calgary. 

THE CHAIRMAN: Who can get that, do you say? 

MR. BRAZIER: They can always obtain that. 

THE CHAIRMAN: The Calgary distributor? 

MR. BRAZIER: Yes. 

THE CHAIRMAN: Well, if that combination of 
two rates is less than the direct rate from Toronto to 
Calgary, have they not some grievance? 

MR. BRAZIER: If it is running - - 

THE CHAIRMAN: I say, if that combination of 
two rates is less than the direct rate from Toronto to 
Calgary. 

MR. BRAZIER:; They get that combination then 
LE CLG tLiS 

THE CHAIRMAN: I know they get it, but that is 
not what they want. They want to get a direct shipment 
from Toronto at a rate which will not compel them to 
take the back hauls, isn't that it? I see now. The two 
agree now, do they? 

MR. BRAZIER: No, probably the normal rate 
to Calgary would be higher today than the combination of 
the two rates. 

THE CHAIRMAN: That is what Mr. Frawley told 
us, I understand. 


MR. BRAZIER: I think that is quite correct. 


5 
am 


* 


of 34 fdasabdnoseaeed) oat fia 


qiseted a seat obe% of spade. 
vse Boy ob .2add seh Hes ctlt sya ae a 


13240 Adseao eyawis Her Wott Cea. a 


eed oaead oth yvhgeeo we eee ol nn 
yoy (datas ae tie 


40 Mo tisstdmes $6892 tien 2 eT. SAT” is Oa 


se 


-t oyekets + trek Synge Poort oft EAS ewok at aot i aa 


‘eoaeyotts cmoe Doh odd wae Seka 
acai St ME Re 


aa po phanrhnes Katie 42 aves 1 Spas Bh RAP 
sd CFR hott oFRe -Tosrtt oii ai peek et aodait ot 


ih oie alle Haiy Yea eet vaBSAee ee 


i 
age 


eid ieee om ose qty we iat) ¥ oo ip a ay 


Sitoiay Ble: bochkh 6 ey ce Mew ih hgeaee apt Sein dik 


2. 


~ 


Wh 


> 


oh fe cotiicay bot Ly Soni cee @ SE abet WOT | 
Gillie” - Mote gefiy 1 hh ite a ae elieed rsh a Site 
‘een Sb (arch ‘oonge 
hes _ ati, SHY “blind ant dq eet ey 
clhene iin s “SMe “baits eeibo cei Sl shad ‘eet “ce” 


ee ih Galt hy Sli tit (SSP onthe ca vel, 


Mistroo ofiip ‘at YEA HD 2 Be ne sk a 


(be 7 iD) 


= 22348 - Mr. Brazier 


The shipper in Calgary is actually above the combination 
rates, the combination of the two. 

THE CHAIRMAN: The shipper in Calgary? 

MR. BRAZIER: Or the receiver in Calgary, whoever 
paid the freight on that shipment, would take advantage 
of the combination. 

THE CHAIRMAN: He could take advantage of it? 

MR. BRAZIER: Yes. 

THE CHAIRMAN: But he wants to be in a position 
where -- you mean in direct shipment? 

MR. BRAZIER: Direct shipment. 

THE CHAIRMAN: Without going to Vancouver? 

MR. BRAZIER: No, they don't care to go to 
Vancouver and ship it back again. He gets the benefit 
of the combination on the direct shipment to Calgary 
if, At ois lower, 

THE CHAIRMAN: Does that apply to all commo- 
dities? 

MR. BRAZIER: Yes, as far as I know. 

THE CHAIRMAN: What then have you to say 
generally of Mr. Frawley's assertions, of his grievance? 

MR. BRAZIER: I say that while he may have had 
a grievance, if railways are to be permitted to meet 
competition in this manner, there is nothing you can 
do about this particular instance of competitive 
rates. They should be treated exactly the same as 
all other - - 

THE CHAIRMAN: Are you admitting then that 
these competitive rates do injure the Calgary dis- 
tributors in any way, but the injury must be put up 


with on account of the general good? 
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MR. BRAZIER: They are at a slight disadvantage. 
I wouldn't say it injures them. 

THE CHAIRMAN: A slight disadvantage? 

MR. BRAZIER: A slight disadvantage as to 
Vancouver distributors. I would not go so far as to 
say it injures them. 

THE CHAIRMAN: When you say slight disadvantage, 
do you mean geographically? 

MR. BRAZIER: Yes, that there are points 
that Calgary firms might normally serve in Eastern 
British Columbia, whereas the Vancouver distributor 
can probably lay his goods down at this point cheaper 
than the Calgary man can. 

THE CHAIRMAN: You see, Mr. Frawley, I think, 


put his case this way, that if the rate from Toronto 


to Calgary is, we will say, $2.00 (we are using big 
figures because they are easier to handle), and then 

you fix a transcontinental rate from Toronto to Vancouver 
of $1.00, by that fact there, you see, the Calgary 
distributor suffers. But, he says, if the difference 
were something like this, if the rate from Toronto 

to Calgary were $1.10 and the other one $1.00 then 

there would not be the same discrimination. Those are 
the figures he uses. 

MR. BRAZIER: The principle would remain the 
same, my lord. It would just be a question of meeting 
it, and I don't know how you could ever decide where 
the rate to Calgary should stop, whether it should be 
$1.10 - - 

THE CHAIRMAN: You admit that the Calgary 
distributors are prejudiced to some extent? 


MR. BRAZIER: To some extent. 
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THE CHAIRMAN: By what is going on, although 
they are nearer to Toronto? 

MR. BRAZIER: Yes. 

COMMISSIONER ANGUS: When you say that these 
rates are exactly like competitive rates, other competitive 
rates, I suppose you would agree that they are more likely 
to give this rate to long haul traffic than truck rates 
are which are normally competing? 

MR. BRAZIER: Yes, and particularly because I 
think they are more obvious. 

COMMISSIONER ANGUS: Now, Mr. Frawley has 
asked for special conditions rather more onerous than 
that, and he is asking for them in relation to other 
competitive rates because of these long-and-short-haul 
difficulties, and you say, I think, that these extra 
safeguards are not necessary? 

MR. BRAZIER: Are not necessary, sir. 

THE CHAIRMAN: They are not necessary? 

COMMISSIONER ANGUS: Or not desirable. 

THE CHAIRMAN: Yes, has anybody a note of 
where Mr. Frawley raises this point? 

MR. EVANS: Mr. Frawley does not differentiate 
between these rates and other competitive rates. 

THE CHAIRMAN: Oh, yes, he does. 

MR, EVANS: His Section does not. 

THE CHAIRMAN: He says that in addition to 
the usual requirements of compensation, he adds two 
or three more, 

MR. EVANS: Yes, they apply to any competitive 
rates, not only transcontinental rates. 

THE CHAIRMAN: Where are they anyhow? 


MR. EVANS: Section 314A. 
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THE CHAIRMAN: I am talking about Mr. Frawley. 

MR. BRAZIER: I think that is true. Mr. Frawley 
has changed his ground somewhat from his original - - 

THE CHAIRMAN: Yes, but I am asking the question, 
where there is reference to this in Mr. Frawley's argu- 
ment. 

MR. BRAZIER: I have not a copy of it, my lord. 

THE CHAIRMAN: Because he sets out several 
requirements in additional to the usual requirements to 
competitive rates. I want to see what Mr. Brazier 
thinks of those. 

COMMISSDNER ANGUS: Would not one of the 
requirements be that rates should be fair to the 
intermediate points? 

THE CHAIRMAN: We have it here in writing. 

COMMISSIONER ANGUS: Fair and reasonable to 
the intermediate points. 

MR. BRAZIER: Yes. 

COMMISSIONER ANGUS: And that would not 
apply to the other competitive rates? 

MR. EVANS: His Section makes it quite clear 
that it does, Section 314A. 

THE CHAIRMAN: It is here on page H-5 of 
his argument, this 2mendment he proposes to Section 314A. 
Now, he calls it the "Long-and-Short-Haul Clause" and 
he gives the three conditions which apply to all com- 
petitive rates: that there is actual and compelling 
competition and so on; that the toll at the competitive 
point is not lower than necessary to meet the competition; 
then that the toll at the competitive point is such 
as to warrant a reasonable expectation that as a result 


of charging the competitive toll, net earnings will be 
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greater than they would be in the absence of such toll. 
Then he says: 
"Any toll which for the like description 

of goods or for passengers carried in the same 

direction over the same line or route is 

greater for a shorter than for a longer dis- 

which 

tance within/such shorter distance is included 

shall at all times be just and reasonable when 

compared to the toll for the longer distance." 
That is not in the usual competitive rates. Do you say 


it, 16? 


(Page 22352 follows) 
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MR. EVANS: No, I did not say So. I said Mr, 
Frawley does not make any distinction; he applies the 
same principles in his amendment. 

what 

THE CHAIRMAN; You mean to say that/he is asking 
for applies to all competitive rates? 

MR. EVANS: Yes. 

THE CHAIRMAN; I did not realize that. 

MR. BRAZIER: I was under the impression that 
Mr, Frawley was trying to distinguish somewhat from -- 

THE CHAIRMAN; He calls it a long 
and short haul clause, 

COMMISSIONER ANGUS: Is this perhaps true, that 
what Mr, Frawley said would apply not only to 
transcontinental rates but to any rates that gave rise 
to long and short haul diffiailties? There might be 
other rates that did so, but I think that his rule as to 
the long and short haul rates was different from his rule 
as to competitive rates, that did not involve that sort 
of thing. 

MR. BRAZIER: And I think his long and short 
haul is directed particularly to the transcontinental 
rates, 

THE CHAIRMAN: He classifies it this way: he 
calls this part of his argument "the long and short haul 
rule", and then he goes on to bring that into the trans- 
continental rate -- that is what he deals with -- 

Panama Canal competition -- then he gives the history. 
The history of the transcontinental competitive 
rate structure is dealt with at pages so-and-so, and 
that he deals with. Now, he may have other long and 
short haul cases in mind too, of course. Then he winds 
up by submitting this clause, which he calls the long 
and short haul clause, 314A. But I think he told us 
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distinctly that he did not mean all these conditions to 


apply to the usual competitive rate which is granted say 


in Ontario between points and makes the carriage less 


than it would be in Alberta. 


COMMISSIONER ANGUS; 


Isn't that right? 


My recollection is that 


when I suggested that the rules were approximately the 


same Mr, Frawley said they were not, but that is subject 


to the fact that there might 


be long and short haul diffi- 


culties elsewhere that would fall into this droft. 


Whether he had those immediately in wind or not -- 


THE CHAIRMAN: The 
competitive rates, that they 
lower than necessary, and he 
of the long haul they should 
compared to the toll for the 


respect to tolls of the kind 


usual requirements of 

be compensatory and not 

adds this, that in the case 

be just and reasonable when 

Then with 


longer distance. 


referred to in subsection 1 


existing at the date of the coming into force of this 


section, the company shall make application to the Board 


for approval of such tolls, and until the determination 


of such application such tolls shall be deemed to have 


been approved. Well, that 


the Board. 


is just to bring them all to 


But the principal new element he introduces 


there is that about the short and long haul, that is, the 


points Calgary and Vancouver, 


MR. BRAZIER;: Well, 


for instance. 


our submission is simply, 


my lord, that the transcontinental rates should be treated 


subject to the same rules as 

that the railways are -- 
THE CHAIRMAN: 

compensation and so on. 
MR. BRAZIER: Yes, 
THE CHAIRMAN: 


any other competitive rate 


Yes, with the requirements of 


Without any regard being had to 


the interests of intermediate points of destination? 
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MR, BRAZIER; Well, all rates under the Act must 
be just and reasonable, and that is sufficient -- 

THE CHAIRMAN: Yes, the Act now says all rates 
must be just and reasonable and there must be no discrimin- 
ation between localities. That is already in the law, 
and you think those provisions sufficiently cover Mr. 
Frawley's case? 

MR. BRAZIER: I do, yes. 

THE CHAIRMAN: No toll shall be charged which 
unjustly discriminates between different localities. 

MR. BRAZIER; We have submitted that the Board 
of Transport Commissioners should have greater control 
over competitive rates to ensure that no such rates are 
published which involve a loss to the railways requiring 
them to recoup such loss from other traffic. 

Mr. Shepard has placed on record 
an amendment to the Act, section 325B, which I would 
Support in that regard, without going into the details 
of that amendment, 

It does seem that only by forcing each media 
of transportation into the field of operation in which 
its costs are lowest can we possibly provide for the 
proper division of the transportation effort. So I 
Say that if ships can carry goods to the Pacific Coast 
at rates the adoption of which would result in the 
railways receiving less than their variable costs for 
hauling such traffic, then such traffic should be shipped 
by water, Further, it is necessary that some one else 
than the railways should have the final say as to whether 
or not such traffic is being hauled at a loss. I do not 
think it is necessary for me to argue that for such 
long hauls water transportation is undoubtedly the 


cheapest form available, I suggest that this must be 
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80 because of the very low rates which they are charging 
for this traffic. 

COMMISSIONER INNIS: I find it a little diffi- 
cult to understand the basis used by the water transport 
in setting rates. Surely the rates cannot be very much 
below the railway, otherwise they would not be charging 
as they might in their own interest. 

MR. BRAZIER: Well, any published rates I have 
seen, Dr, Innis, are substantially below the rail rates, 
and of course they must give some consideration to the 
factor of time involved. 

COMMISSIONER INNIS: Well, I wondered whether 
the whole question of inventory costs and interest on 
inventory was a factor which was being overlooked. 

MR. BRAZIER: I think it is something that they 
must take into consideration in fixing their rates. 

COMMISSIONER INNIS: A question would be, of 
course, how far the railways keep sbove the water rates 
or how far the water rates keep below the rail rates, 
but I would think there would be some relation between 
them. 

MR, BRAZIER: Well, I found from what knowledge 
I have been able to get of the ocean rates that it was 
very difficult to determine. 

COMMISSIONER ANGUS: Is the suggestion that if 
the shipping situation became such that there were 
frequent and regular services that could be counted 
on for time, then this gap between the water rate and 
the railway would have to be closed to some extent, 
there would just be the matter of the difference between 
ten days and six weeks, and if that is what we are to 
anticipate we should then expect the transcontinental 


rates to come down or traffic to be lost. 
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MR. BRAZIER: Yes, I can quite foresee that 
even the present level of transcontinental rates will have 
to be lowered by the railways if they expect to get any 
part of that traffic; but I think your proposition, Dr. 
Angus, might overlook the competition amongst ships, too, 
A regular service, if it is making too much money, is likely 
to find a tramp steamer coming in and undercutting its 
rates, 

COMMISSIONER ANGUS: That would cut them lower 
StL, 

MR. BRAZIER: Yes. 

COMMISSIONER ANGUS: But I meant that if service 
becomes more frequent you would expect the rates to come 
down, 

MR. BRAZIER: Yes, that is quite right. 

At the same time I must call the Commission's 
attention to the fact that there are only a very limited 
number of commodities included in the transcontinental 
tariffs 1(h) and 1(f). I do not think that anybody can 
suggest that the railways have been remiss in their 
duty to revise and change this tariff whenever conditions 
were such that the competition did not exist, or the 
degree of competition changed. The rates have been 
Substantially increased over their pre-war level and 
many items which were formerly included in these tariffs 
have been eliminated. It is reasonable to suppose 
that in due course the water competition will increase 
and many other items will again have to be included in 
the tariffs. From the shipping rates as shown in 
the exhibit previously referred to, it would appear 
that the railways are not attempting to meet this com- 
petition in full. The water rates are in fact sub- 


stantially lower but I submit that once the Board of 
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Transport Commissioners has fixed the lower level of 

Such rates, and this will involve much Study, then the 
railways should be left free to meet such competition 

as they see fit. It then becomes a matter for managerial 
decision since the establishment of such competitive 

rates cannot be unduly detrimental to any other part of 
Canada. 

I am inserting the word "unduly" there. 

THE CHAIRMAN: Can ea thing be detrimental 
without being unduly? You want to add the word "unduly"? 

MR, BRAZIER: Unduly detrimental, 

The question of transcontinental rates had been 
before the Board of Transport Commissioners on a number of 
occasions and on each occasion the Board has found that 
they were justified and were not unjustly discriminatory 
as against other traffic. In this regard, I wish to 
refer this Commission to some of the judgments of the 
Board of Transport Commissioners and as to what they had to 
Say on this subject. It is to be noted that there is not 
one member of the Board who, at any time to my knowledge, 
has suggested in any judgment that the so-called trans- 
continental rates were not justifable. 

COMMISSIONER ANGUS: Do you see any disadvantage 
to the railways, Mr. Brazier, in having to disclose their 
costs to the Board of Transport Commissioners at a time 
when competitors do not have to disclose theirs? Does 
not that present the shipping people with information as 
to the rate which the railways cannot meet? 

MR. BRAZIER; Yes, frankly, that is a problem 
I had not faced at all. 

COMMISSIONER ANGUS: I mean, I do not know in a 
practical way whether that would matter or not. 


MR. BRAZIER: Certainly if they go before the 
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Board of Transport Commissioners it would have to become 
public, and when we attempted to get costs before, the 
railways have been rather opposed to giving them to us, 
and I presume very much for that reason, that they do 
not want competitive forms of transportation to get them, 
As far back as the Western Rates Case reported 
in 17 CRC 123 this matter was considered by the then Board 
of Railway Commissioners, 
THE CHAIRMAN: What year is that, when you say 
"as far back as the Western Rates Case"? 
MR. BRAZIER: That is 1914. 
At page 153, the Chief Commissioner says: 
"So far as water competition is concerned 
it has been recognized over and over again that 
the extent to which water competition shall be 
met is in discretion of the railway. The 
Board has also held that it is the privilege 
of a railway in its own interest to meet 
water competition and further that it is not 
the privilege of the shipper to demand less 
than normal rates because of such competition 
unless the railway in its own interest chooses 
to meet it. The principle of water competition 
has been again recognized practically by all 
rate regulating Commissioners.” 
THE CHAIRMAN: There was no Panama Canal then, 
was there? 
MR. BRAZIER: No, it was not open for traffic 
at that time. 
THE CHAIRMAN: What was the water competition? 
The lakes and canals? 
MR. BRAZIER: And competition going down the 
Atlantic coast, a short rail haul across the Isthmus, and 


up the Pacific coast, and I think some water competition 
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around the Horn, 

He then cited two judgments of the Board which 
had upheld this contention, namely, Canadian Oil Company 
against G.T.C.P. 12 CRC, p. 351 and the Blind River Board 
of Trade case 15 CRC, p. 146. 

Further in the case of Dominion Sugar Company 
against Grand Trunk et a. also found in 17 CRC at p. 240 
Mr. Commissioner McLean made these significant remarks 
at page 2Hu7; 

"Water competition is - a justification 

of rates lower than those normally effected by 
rail if there is such competition either 

actual or potential, The extent to which 

the rail carrier may recognize or refuse to 
recognize water competition has been dealt 

with in Blind River Board of Trade against Grand 
Trunk et al,” 

This matter was also dealt with by the Board 
in its judgment in the General Freight Rate inquiry of 
1927 Yeported in I7 J;O:k.R.° 131. 

THE CHAIRMAN: As a matter of fact, of course, 
we know these things. That is what Mr. Frawley is 
complaining about, the very things you are speaking of. 
Do you want some change made in the law on account of 
these things? 

MR. BRAZIER: I am arguing, my lord, that the 
Same reasoning applies. 

THE CHAIRMAN: That there should not be any 
change? 

MR. BRAZIER: Yes. 

At page 136 the Chief Commissioner had the 


following to say: 
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"The Transcontinental Rate Scale has 
a very definite purpose, and one which should 
be commended rather than criticised, While it 
gives rise to some anomalies, nevertheless such 
are not by any means to prevail against the 
benefit of the system as a whole, Itis true 
that some localities east of Vancouver are com- 
pelled to pay on certain commodities transporta- 
tion rates greater than those charged for the 
long haul." 

THE CHAIRMAN: That is the real point -- not 

the same rates but greater, 

MR. BRAZIER; "But the real issue in that 
regard is whether the charge for the short haul 
is reasonable and fair, The two sets of rates 
are based on different principles, as is well 
recognized, and are not to be judged by the 
Same standard. 

"Transcontinental carriage of freight has 
been much affected by reason of the cheaper, 
although much more lengthy and circuitous water 
route furnished by the Panama Canal. In in- 
Stances wherein rapid delivery is not essential, 
the competition of the latter route is more for- 
midable, The establishment of this route has 
deprived railways of much traffic, and wherever 
they can meet such competition by making low 
transcontinental rates, they should be en- 
couraged to do so, and schedules framed for 
that purpose should not be disturbed. 

"A criticism of some force, however, 
developed through the complaint that by 


reason of the transcontinental rate to Vancouver 


ee a a, 
dave snalecowaran: parsers ange ¢ " Ore 
oid tentags Lhayvedq oF ere a " 
oued at#i  -afede » eo -aadeys ome a gitemed, <1) 
-moo oye tavyoamey 96 gese agi ttiaang. emot dad. - 
sojynnenesy eadtgenmes qgaties no gaged Belfer 
adg apt hegtedo asogds nana ‘gotqayg eaget ats. 
| | er gant * 
gon -- tatoqg set adt af sat :MAMALARO SHY 
,tageety Sud seget ames eft 
jectt nk aaeh Lage oat doh 7 RaeRAR Me 
fund sod, och ya epteda ode Sepyerty BF Breage 
eesa« Io ates ay) Sef ythet Bas ehdenpaeet of 
Lieu al ag~yeetatoniadg sama VEb ay beeed ots 
ons od -beshert ag od Jom ouS $n8 .bestagoost 
»brabasse aes 
aad ddgbest 29 epebeice fsjqanttaqoenen®” 
 aeqeado act Jo sogeed yd Begogtie moum aged 
detew svetivatts bas gijemel avom deem dgyonitie ‘ 
-1t gl Laagd emagei ate yl Rese eRTE SOF 5. \ 
iditnenas don el prepiteb Bioed ALOU sennsye 
<t02 ajox ef aggoy stescel aud ™%, es dideqmos any 
th end sayog elds To qmrems ti.Gagee astt .ob.aeb in 
: daveuoty has , ok esse doen te e¢emises fovkeqee é 
wol abiisa gi goekttzeqmoo Aage dace mag Midd 
a ad Divode wane ,2298% + .aeALANe- 
t pentax: esivbsdos has .oe ae a3 , sagemuan Ad 
| wodgugete eg on Sévade atommre Sede” 
LTOVAWON ~SPHOL Googe Fe aetakeenava® : ie af ee : 
rd tacd gabsiomes ont domed Reamkeved. a 
Sayguaomay oF eter Logaral sqeasgegs ge ¥ 


- S25b1 Mr. Brazier 


and the rate eastward therefrom, certain 
distributors in Alberta find themselves at a 
disadvantage as compared with distributors in 
Vancouver, The instances of such were not 
impressive and are not to be met by alteration 
or elimination of the transcontinental rate. 
They do not touch the principle of trans- 
continental rates, which under present con- 
ditions needs no justification," 

THE CHAIRMAN: Now, does not that case show?-- 
and I suppose it has not been altered in any way by more 
recent decisions, 

MR, BRAZIER; Not at all, 

THE CHAIRMAN: Does it not Show, then, how the 
Board has interpreted for itself the meaning of those 
words "just and reasonable"? That is, all rates must be 
just and reasonable, 

MR. BRAZIER: Must be just and reasonable. 

THE CHAIRMAN: It seems to me they have here said 
that these particular rates, although they may militate 
against some intervening points, are not for that reason 
alone unjust and unreasonable? 

MR. BRAZIER; I think, that.is. the argument. the 
Board used, 

THE CHAIRMAN: Then it is no use sending that 
Same language back to them again. The point is whether 
there is -- of course, Mr, Frawley is not here, This 
is really the reverse of your problem -- whether some 
other language might not be found, if necessary and 
advisable, to put a limitation on those rates, expressly 
in the Act say that they shall -- 

MR. BRAZIER; Well, of course, we in British 


Columbia would say that the Act should be left as it is, 
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with the one or two suggestions. 

THE CHAIRMAN: Because Mr, Frawley's test would 
be the same as he has now -- at all times to be just and 
reasonable, 

MR. BRAZIER: For the reasons given above, we 
submit that there is no reason why this Commission should 
find that transcontinental rates are not justified and 
beyond dealing with them as with other competitive rates 
no new regulations are required, 

Mr, Evans points out to me, which I might mention 
to the Commission, that in that judgment the Board of 
Transport Commissioners was dealing with these rates on 
their merits; it was not just a discussion of the law at 
HO ee 

THE CHAIRMAN: Yes, I know they were, 

COMMISSIONER ANGUS: They did not deal with the 
possibility of their being non-compensatory? 

MR. BRAZIER:; No, that was something that was not 
discussed at that time, 

THE CHAIRMAN: Dealing with them on the basis of 
their being fair and just to other people -- certain dis- 
tributors in Alberta, 

MR. BRAZIER: I say, beyond dealing with them 
as with other competitive rates no new regulations are 
required, We are quite satisfied to have them judged 
on the basis of the criteria set forth by Mr, Walker in 
his evidence, namely (a) that the rates must never be 
less than the out-of-pocket costs plus a margin above 
that, and (b) the rates should not be lower than is 
necessary to meet competition, Certainly no reason 
has been advanced before this Commission which would 
require that the transcontinental rates should be estab- 


lished on any different basis than that upon which the 
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truck competitive rates between Calgary and Edmonton 
are established. It does seem to me that the fact 
that the goods travel over the same line of railway is 
no reason to discriminate against them as competitive 
rates, There are in fact in British Columbia many 
non-competitive rates which are much higher for a 
distance, say, equal to that between Calgary and Red 
Deer, than the truck competitive rate between Calgary 
and Edmonton, 

I could not draw any distinction in these rates 
because -- 

THE CHAIRMAN: You say that whether the haul is 
long or short the same principle would apply. 

MR, BRAZIER; Yes, whether along one line of 
rail or -- 

THE CHAIRMAN: Apart from Mr, Frawley's 
example of these transcontinental rates to Vancouver, have 
any other long haul rates been put before us that you 
remember -- long and short haul, I mean? 

MR, BRAZIER; No, not to my knowledge, sir. 

COMMISSIONER ANGUS: I think one or two examples 
were mentioned in the course of the evidence, as I 
remember it, but of a minor character. 

MR, BRAZIER: As far as I followed Mr. Frawley 
on that, he had in mind pretty much these transcontinental 
rates, 

Now, my time, my lord, is almost up, and I would 
ask that my section dealing with uniform accounting be read 
into the record. There is one thing I would like 

to say in regard to that, that it would appear to me 
from past experience that the railways cannot agree on 
this question; although they agree on the principle they 


cannot agree on the detail of it, and I think that the 
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duty should be placed clearly upon the Board of Transport 
Commissioners to see that uniform accounting is adopted 
and that it be their responsibility to act as a judge in 
the case and not merely as a referee between the two 
railways as to what should be done on that particular 
subject, 
I would also ask to have read into the record 
the section on the Subject of depreciation, which is a 
subject that British Columbia dealt with in several of 
the rate cases, We strongly urge the Commission that 
depreciation should be on a straight line basis. I 
have referred to the evidence which we presented to the 
Board of Transport Commissioners in the 8% Case and 
Some evidence that we gave before this Commission on 
the subject which leads us to the belief that the only 
sound method of computing depreciation for railways in 
Canada is on a straight line basis. 
Then I have a section which I also ask to have 
read into the record on rate base and rate of return, 
THE CHAIRMAN: Are you for it or against it? 
MR. BRAZIER: Perhaps I might just read my 
concluding paragraph, 
"In conclusion on this subject I would 
urge this Commission that inasmuch aS the rate 
base of the Canadian Pacific Railway Company 
is completely unproven and that it would take 
separate hearings or a specific examination 
of the Company's accounts and properties in 
order to prove the rate base, that no finding 
thereon either in principle or in detail should 
be made at this time." 


THE CHAIRMAN: Does that mean that the Board 
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should be left free to adjust rates as it thinks proper? 
MR. BRAZIER: Yes, that is essentially what we 
think, It should be left as it is now -- 

THE CHAIRMAN: Whether according to requirements 
from time to time or -- 

MR. BRAZIER: If the Board comes to the con- 
clusion at some future date that it should go on a rate 
base, then let the Board decide that at that time, but 
leave the widest possible area of discretion to the 
Board in this regard. 

COMMISSIONER ANGUS: Are you asking us, because 
a separate hearing would be necessary, to recommend that 
a separate hearing should not be held? 

MR. BRAZIER: No. I would just leave it to 
the railways to raise the issue the next time or at any 
time they wish to before the Board. 

THE CHAIRMAN: On the whole I° may say this, 
that I think I have gathered that there is not much 
you want us to do affecting the Board. 

MR. BRAZIER: No; as far as British Columbia 
is concerned, I would say so, although we do not take 
issue with a number of the things that have been proposed 
by some of the other provinces. We find that it has 
operated--- 

THE CHAIRMAN; You did concur originally in 
the representation of the other seven provinces, didn't 
you? 

MR. BRAZIER: Oh yes, I think with considerable 
Success, but the Board has now decided a number of the 
principles, and those problems will not arise again in 
the future. 

COMMISSIONER INNIS: Having removed mountains, 
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MR. BRAZIER: And it is quite true that the 
Board had to deal in both these last two rate cases with 
this very difficult problem of depreciation. The I.C.C. 
in the United States have studied that problem for many 
years, and it was a new problem for this Board to deal 
with, and of course there was dissatisfaction both on 
our part and on the part of the railways because of the 
length of time it took to have them decide that parti- 
cular problem. 

THE CHAIRMAN: Has your province entered this 
appeal taken against the recent decision of the Board? 

MR. BRAZIER: Yes. 

THE CHAIRMAN: To the Government? 

MR. BRAZIER: Yes, we have. 

THE CHAIRMAN: Is there available anywhere 
the grounds of appeal? 

MR. BRAZIER: I have not them here, but I 
could get them. 

THE CHAIRMAN: Have you got them, Mr. Covert? 

MR. COVERT: Yes, I think we have them. 

MR. BRAZIER: I think briefly I can state the 
ground for appeal, that there should have been an apportion- 
ment made of dividends and surplus in the same way that 
the Board apportioned fixed charges. That is the big 
issue, as far as I recall. 

THE CHAIRMAN: Well, we need not take yow time 
with it, because it is a general application. 

COMMISSIONER INNIS: Just one moment. On p.age 
D7 you have put the trans-continental rates in a very 
prefermed position. I think Mr. Jefferson's evidence 
indicates quite clearly that trans-continental rates were 
almost always pretty much above what might be thought of 
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take into account the long haul itself. 

MR. BRAZIER: Yes. 

COMMISSIONER INNIS: But that does not disturb 
your--- 

MR. BRAZIER: I do not know that I quite follow 
you, Dr. Innis. I say that generally speaking meet the 
compensatory test. 

COMMISSIONER INNIS: Well, as I remember Mr. 
Jefferson's evidence, they more than met it in practicaly 
all cases, because of this long haul factor. 

MR. BRAZIER: Yes. 

COMMISSIONER INNIS: And they really are not 
in the same position as competitive rates, which are--- 

MR. BRAZIER: No, but I can foresee the time 
when, * with competition becoming greater, the railways 
may be forced to lower those down to a point where they 
may not be of a compensatory nature, and we would be quite 
satisfied if at that time the Board said to the railways, 
"You cannot handle that traffic anymore, because you have 
towut a load on: some other traffic." 

Thank you. 

(Sections of the argument taken as read into the 


record follow on next page). - 
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Uniform Accounting. 


It would seem to be the view of 211 parties that the 
institution of uniform accounting is desirable and in 
consequence I will not further srgue the merits of this 
matter. There is, however, one important side issue 
arising out of the position taken by the C-nadian Pacific 
Railway Company on this question of uniform accounting. If 
my summetion, of the position of the C nedian Pacific 
Railway on this subject is correct, it is this: 

"Uniform Accounting is desirable and should be in- 

stituted under rules end regulations promulgated 

by the Board of Transport Commissioners end, if the 

regulations perteining to uniform accounting extend 

to the subject of depreciation then the user 

basis of depreciation should be adopted; and, in the 

event that the depreciation on the user basis is not 

adopted, then each railway should be permitted to 
account for depreciation by the means deemed most 
appropriate by the railway in question." 

There is inherent in this position a much greater flow 
than is reflected merely by the odoption of different 
means of providing for the accrual of depreciation, and 
that is that, unless it is mode mandatory that both 
railways provide for depreciation on the same categories 
of assets, there can be no effective comparison of the 
operating expenses. It is the value of such ae comparison 
of operating expenses that, in my view, makes the adoption 
of uniform sccounting worthwhile. 

In order that the Commission mey have very clearly 
before them the point which I have in mind, I will elsborate 
this question a little further. The equation for com- 


porative purposes of depreciation cherges computed at verying 
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percentage rates is comperatively simple end even the 
equation Of depreciation charges computed by different 
methods is not insuperable, However, where one roilway 
company provides for amortization of certain closses of 
depreciable assets by means of depreciation cherges end the 
other railway company provides for this expense by charging 
elther the cost of the retirement or replecement to operating 
expense as end when it occurs, 311 comporability between 
the operating expenses of the two systems is lost. It 

is this very situetion with which the Commission is faced 
by the diametrically opposed submissions of the Canadian 
Pacific Railwey and the Conedion Netionsal Roilway system. 

The Ceonadien Pacific Reilway Company advocates the 
edoption of depreciation by means of the application of 
the user method to both rolling stock and depreciable road 
property. The Canadian National Railway system urges the 
edoption of depreciation by the straight-line method for 
rolling stock and replacement occounting in respect of 
depreciable road property. The Province of British Columbia 
Strongly edvocates the universal sdoption of depreciation 
accounting applicable to 9311 property by means of the 
Streight-line method for reasons which I will put to the 
Commission, 

One further comment on the problem of uniform sccounting 
will, I believe, be in order. From past experience it would 
appear that this is 9 subject upon which the railwsays 
cannot sgree between themselves. Accordingly, it is im- 
portent thot the power end responsibility for its establish- 
ment should be placed squerely upon the shoulders of the 
Board. They must not be placed in the position of referee 
but must be made the arbiter of the matter. 

It is for this reason that I support in pert Mr, 


Shepard's proposed smendment to The Reilway Act as follows: 
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"438A(1) The Boord shell, es soon as is precticable 
after the coming into force of this section, 


prescribe: 


-_— 
ie) 
~~ 


A uniform system of accounts applicable 

to all railway componies or such railways 
as it deems proper, and the manner in 
which such occounts shall be kept, and 
Shall fix a period of time within which the 
companies sholl put into effect such 
uniform system of occounts; 

(bv) For oll roilwey companies the classes of 
property for which depreciation charges 
may properly be included under operating 
expenses, and the rate or rates of depre- 
ciation which shall be charged with 
respect to each of such classes of property. 

(2) Nothing in this section shall require any railway 
compony for corporate purposes to keep its accounts 
on the prescribed uniform system or chorge pres- 
cribed depreciation rates. 

(3) The Board or ony duly suthorized officer or egent 
Shell at oll times have authority to inspect and 
take copies of all accounts, books, records, memor- 
anda or other documents of any railway company. 

In my opinion subsection (2) 28 sbove is not advisable 
or necessary since 1 do not think it is feasible for 3 rail- 
wey company to keep two sets of accounts - one for rate 
making purposes and enother for its own fiscal purposes. 
Further, I am of the opinion that the general public should 
be informed of the financiol position of the companies on the 


basis established by the Board, 
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Depreciation, 


In their submissions before this Commission the Canedien 
Pacific Railwsy have continued to urge their contention thot 
the user method for the provision of depreciation is most 
Suitable for adoption by the roilweys of Coneda. 

Since Mr. Kent's evidence on the subject of deprecistion 
was referred to on several occasions by the Canadien Pocific 
R3ilwey in their brief in evidence before this Commission, 

I would like to refer the Commission to the whole of that 
evidence which may be found on p. 3219 extending to p. 3240 
of the 20% C-se. The whole tmure of Mr. Kent's evidence 
was to the effect that the strcoight-line method was very 
much more suiteble then the user method for the purpose of 
determining the correct level of expenses upon which to 
determine financial necessity, end his opinion was erystellized 
in the following extract on p. 3236: 

"In my opinion the straight-line method is 

very much more pracitcable than the user 

method in the case of ea regulated public 

uservutility." 

The contention of the provinces in the 20% Cose was 
adopted by the Mojority Judgment of the Board of Transport 
Commissioners, dated September 20th, 1949, where on 
p. 6 the subject is disposed of in the following language: 

"In 3a period of intensive use the charge to 
depreciation by the user method is increased 

over whet it would be, given the seme rate applied 

to en equal service velue if the intensity of use 
were less; the prozctical result being thet 
depreciation expense tends to rise and foll in | 
accordance with the intensity of use and is 


reflected by a rise end fall in total opereting 


expenses. Today, total operating expenses ere 


fond netdnogage ators sguy 69 ‘buapltnRs BAA EERE 
duoy af aortotyorge te nae } hortie 
. shaped to ounwp ea Prd pydectigs) 
cata fo tootsdun er ate sgpaehve stsit io conte 
gitkocY qeldencd sit qd *enotesoge foweyas fe oF povwwtod wom 
Tofsetmmoo atiy st ‘ted sonehl¥e wh Yotat theds at vewhrol 
deri to ofodw odd oo folkestmmed ony ‘aattou ot ott biuow I 
OASE .q od gatbaugxs CLSE yf 10 bagot ed yam otrw sonabivs 
sonebive o!daow ,ah to ver de oforw att e689 QOS stg 40 
ersy zaw Borgen wiit+tdgierse ont saat Footie og of Cov 
%o sboqvurg oft 20% Bolton {Bye , oid asst aidethas, stom Agia 
od fostw nogw esanagss To Lovet doerwe si? gotalorgoseb 
stiiogeyyy ssw aotvige sid bat ,ygiageoun Eebomeakt ontarateb 
2GEEOS -q 10 doomtxs griiwolfo? onlz nt 


ou? 


et bodgom salk-Uigiquta and no lithge We al" z 
way oft asd? vidgadloasg | oxom mover orev 
ol idug bstsisgst. ¢ to sb6g ant at boriton 
| lle 
eow seed 208 ond nt Bhonivons Sag S¢ Malsmatnoo: sdT 
srogensit Io babe ‘god fc tromyéul Qobroley on yd badgehs 
ne were .CHOL .d20S codeetan’ Badn&- pereqo tee tamed 


sagowzast antwets: 2.-Srtt "ab Se baeodaee al toexdue ond 3 .g 

wh sateds od. séu avienstat) 30 holweg ¢ at im 

besevi9nt eat hositor toe rit eo forselpouqah ~~” " 
builqas abs unmade sit heyts ad biteow tk jonte eh coll ar 
say to UHeqwtnt oid ar ouley oSivqoR Rapa Ne OF 
Jo gated Yeowwn s59ldggoag aay Qegek, Saew 

mi [ict hne salt of ebay? sensges me tobesuqeb 

el bas oan to ¥sisnegat atid ely SOREHRODOS [ ree ‘is 

aniverogo Ietc? gt fist bas seie & oye bedquctes, - | 


at¢ eyanegxe anigeweqo §e&pog 


(ners 


22366-F Mr. Brozier 


2t 9 high level end one of the items occounting 
in port for this level is the depreciation 
charge. That the railwoy is under 2 high degree 
of use today is evident from doto placed before 
the Boord by the roilwey itself. If the Boord 
cecepts the railway's contention respecting 
depreciation it is in fact projecting into the 
future a fixed expense, which, in respect, to 
the intensity of use of the equipment end 
property in the future, may well be inflated, 
3nd thereby Setting 2 genersl level of freight 
rates, applicable to the future, which moy be 


higher thon warrented,." 


The Canedian Pacific Roilway Company egein advonced before 
your Commission in their submission end through their witnesses, 
Mr. Liddy end Mr. Thompson, the desirability of the odoption 
of the user method of providing for depreciation. In general, 
the same reasons thet were advanced before the Board of 
Tronsport Commissioners and rejected by thet body were placed 
before your Commission with the added suggestion conveyed 
by Mr. Liddy (pp.16,718 end 16,721) thot the provision of 
de reciotion by meons of the user method carried 2n adventoge 
to the user of the railway, to wit: the freight Shipper. In 
that connection, it is my submission that the suggested 
advantcges to the users of the reilway are wholly illusory, 
and os a matter of fact can operate only to his detriment. 
Even conceding that the rote under the user method has been 
correctly struck, the freight shipper is primerily concerned 
with the amount of the charge for depreciation in the event 
of a case to determine the level of freight rates. Now it 
has been the history of oll freight rate increase cases that 
they have occurred in periods of expansion, high treffic 


volume ond greoter or lesser inflotionory pressures. In fact 
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it hos been these very elements which geve rise to the necd 
for incressed retes. In consequence, therefore, it is my 
submission thot es the user method will inveriebly pro- 
duce 9° higher charge in periods of high troffic it will 
result in the establishment of freight retes ata higher 
level then would otherwise be necessary in any recurring 
freight rate increase cases, 

In addition to the views of the experts quoted end who 
appeared before the Board of Trensport Commissioners, this 
Commission hss had the benefit of the views of Mr. Cooper, 

& precticel rairord accountent who (pp. 19,087) geve it 3s his 
opinion that the user method was neither 2 systematic nor 2 
retionel method of providing for this expense, nor wes this 
method of providing for depreciation perticulorly suitable 

to railroad sccounting. Mr, Cooper further gove it as his 
opinion on p. 18,730 (reiterated on p. 19,092) thet use wos 
not the fector of poramount importance in bringing ebout 
depreciotion but rather the effluction of time or eabsolescence 
was a fector of even greeter importence, 

In the light of 911 the evidence brought before this 
Commission on the subject, I submit thot in pursuence of the 
Order in Council directing thet your Commission study this 
Subject thet your recommendetions be thet ll resilwoys under 
the jurisdiction of the Board of Transport Commissioners for 
Cenode compute charges for depreciation on the same categories 
of essets by mesns of an onnucl cherge for depreciation 


computed upon the straight-line method. 


RATE BASE AND RATE OF RETURN. 
While Counsel has dealt with this subject rether fully 

I do wish to meke certsin comments on it. 
The C nodion Pacific Reilwey Comp2ny has not 2sked 


this Commission to establish 2 rate bese end rete of return 
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upon which the Borrd of Transport Commissioners for ¢ nado 
Should be directed to find the permissible corning level 
of the C-nadion Pocifie Roilway Company in Subsequent rate 
cases, but it has indicated in its submission on pp. 64-69 
of Part 1 ond through evidence tended by Mr. Liddy 

end Mr. Thompson thet, in their view, this method of 
establishing rotes carries their support, 

It is the submission of the Province of British Columbir 
on this subject that no recommendetion should be honded 
down by your Commission 2s to the desirability or otherwise 
of sdopting = esate of return without 2 detsiled exomination 
of this most complex Subject. The view of the Canodian 
Pocific Railway Compeny is well reflected on this subject 
which occurs on p.16756 of the trenscript when Mr. Evans 
replying to ea suggestion >of Commissioner Innis thot on omnis- 
clent Board would be required to sdminister such rete regu- 
lations, replied as follows: 

"i wonder 1f you do, sir? You take o given situation, 

Let us suppose thst this Boord judgment hended down 

todoy hos suggested thot you might increase rates x% 

end thot when rates were increosed thot they would 

provide 2 return of y% on the investment, and that 

they deemed thet foir ond reosonoble. Now it would 

not follow et all that they would have to be omniscient 

becouse if the return went up, we will sey in 1950, 

Suppose they allow 6% ond the return went up to 7.1/2% 

or 8%, they would just step in with sn order to reduce 

rates," 

(- sea Suppose the converse would hold true thot 


if the return went down rates would be increesed). 
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—— eee SSeS ae 


The foregoing to my mind represents one of the principal 
dengers conteined in the adoption of the principle of setting 


freight rotes elmost outometically on the besis of providing 
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e return on the totcl monies invested. Freight retes ore 
very different from the rates of other utilities such es 
telephone companies, ges and electric light compenies, in 
thet their effect is felt fer end wide upon whole industries 
and sreas. It is my opinion that it would be extremely 
dengerous to have freight rates estoblished on ony such 
automatic principle so that if the return went down retes 
went up without a full exomin-tion of the effect of ony 
such increase, 

That this is the view of the Company officicls wes 
confirmed by Mr, Liddy, et p. 17312 in snswer to 2 question 
put by Mr. Covert ®s to the desirability of the cdoption 
of rate bose and rate of return method, who replicd 3s 
follows: 


"A, Thet seams to be our only solution in Canado 


for expediting hearings end o workable formule." 


This subject is further complicated by the place of the 
Canadien Nationol Railw-ys in the rete structure of C nado. 
It wes suggested by Mr. Liddy et p. 17329 that both the 
Cenedien Pocific Roilway Compony ond the Cenadien Nationol 
Railwoys should be on ea rete basis. Now, the whole theory 
underlying this method of finding the permitted earning level 
of utility is that ell the investment therein is mede for 
the purpose of earning @ recsonoble yield. We ere ell well 
aware thet there are many sections of the Canedion Nationel 
Reilwoy Lines thet ere not commercial, but are maintoined 
for reosons of nationel policy - either for development 
or defence or like reasons. It would therefore follow thet 
before eny rate base could be errived ct in respect of the 
Consdien National Roilwoy properties, 2 detsiled snelysis 
of the investment would have to be conducted ond the entire 
System clossified into those properties which were commerciol 


and those properties which were constructed ond meintsined 


for reasons of national policy. 
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In conclusion on this subject I would urge this 
Commission thet inosmuch as fhe rote base of the Conodien 
Pocific Railway Company is completely unproven 2nd that 
it would toke separate hearings or ° Specific examinetion 
of the Compony's eccounts ond properties in order to prove 
the rote base, that no finding thereon cither in principle 
or in detoil should be made et this time, 
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ARGUMENT SUBMITTED ON BEHALF OF THE 
PROVINCE OF NOVA SCOTIA 


BY MR. F. D. SMITH 


THE CHAIRMAN: We are now dealing the Nova 
Scotia? 

MR. SMITH: Yes, my lord. My lord, I do not 
propose to deal with perhaps as many topics as some of 
my friends that have preceded me, but I have something 
to say on some of the topics which have been discussed 


during the course of this long hearing. 


ECONOMIC, GEOGRAPHIC AND OTHER DISADVANTAGES 


In Paragraph 2 (a) of Order-in-Council P.C. 6033, 

your Commissioners are specifically authorized to -- 
"(a) Review and report upon the effect, in any, 

of economic, geographic or other disadvantages 

under which certain sections of Canada find 

themselves in relation to the various 

transportation services therein, and recommend 

what measures should be initiated in order 

thet the national transportation policy may 

best serve the general economic well-being 


of ali Canada." 


In the Submission of the Government of the 
Province of Nova Scotia, we referred to the transportation 
problem relating to Nova Scotia, having regard to the 
handicaps imposed upon her economic life, by geography 


and by transportation and other policies in Canada. 
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The Province adopted and relied upon the findings 
of the Duncan Report relating to transportation and freight 
rates, history of Intercolonial Railway, rate structure of 
Intercolonial Railway and effect of changes in rate structures 
on the Maritime, and the recommendations on freight rates 


and as to the scope of the Railway Commission's functions, 


'" '" 


incidence of horizontal ‘war’ increases, and The Maritime 
Freight Rates Act. 

It was mentioned that the Duncan Report was, in 
respect of such recommendations, implemented by the passage 
of the Maritime Freight Rates Act. The provisions of that 
Act were discussed and some of the decisions on it were 
referred to. I intend to discuss further on in my argu- 
ment the position of the Province with respect to -.The 
Maritime Freight Rates Act. 

The next three or four pages of this Submission 
are really a synopsis of the statements made as to the 
position of the Maritimes in my original memorandum. 
Perhaps I could run over them very quickly, but as I do 
not intend to base my argument greatly on these matters, 
I intend to deal with matters of more general effect. 

I do specifically relate my argument as to the handicaps 
to about three or four specific matters. Perhaps it 
would save time if I read it, my lord, and I propose to 
do so. 

As pointed out in the Submission of the 
Province, the Act reduced the cost of sending goods from 
Nova Scotia outwards but did not reduce the cost of 
conveying goods into Nova Scotia from places outside the 
select territory. The Act did nothing to reduce the 
cost of living in Nova Scotia in so far as it was in- 


fluenced bythe cost of commodities obtained from 
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Central Canada and that this applied both to consumers! 
and capital goods. 

It was also suggested in the submission that 
the weak position of basic producers in Nova Scotia 
had been accentuated by the international, financial, 
trade and exchange restrictions and problems which have 
been the aftermath of the Second Great War. 

Reference was also made to the findings of 
Commissions appointed both by the Federal and Provincial 
Governments with respect to the relative and in some 
cases absolute decline in the Maritime economy which has 
continued for many years. 

General reference was made to the economic 
forces which have influenced industrial development in 
Canada, particularly to the centralizing influence which 
is found in the improvement of transportation by the 
construction of the railway and canal systems. 

It was pointed out in the Submission that it 
is undoubted that the tariff system which was aimed at 
creating in Canada a group of industries, producing 
commodities which had previously been imported, was the 
cause of the concentration of the industrial expansion 
in Ontario and Quebec. 

THE CHAIRMAN: Are you arguing that later on? 

MR. SMITH: No, I am not arguing. That is a 
statement really of a basic condition, but I am not 
asking for any special recommendations from the Commission 
in that regard. 

THE CHAIRMAN: What I mean is this, that it 
is just running through my mind that of course you mean 
Customs tariffs? 


MR. SMITH: Yes, I am not going to discuss the 
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matter of Customs tariffs. 


THE CHAIRMAN: I see, because you say: 


",...was aimed at creating in Canada a group of industries.. 


Mi, °SMETHS “Yes t 

THE CHAIRMAN: That is a fact of course, It 
was aimed at creating industries in Canada? 

MR. SMITH: Yes, it was aimed at creating 
industries in Canada. 

THE CHAIRMAN: Does that necessarily mean that 
their concentration - - 

MR. SMITH: That was the object of having 
the tariff.committee, but by the force of circumstances 
and events, what did happen was that the great industrial 
expansion was in Ontario and Quebec rather than in the 
Maritime Provinces, 

THE CHAIRMAN; What I mean is, if there was 
not a protective tariff there would still be industries 
in Canada. 

MR, SMITH; There would still be industries. 
THE CHAIRMAN: Would they be concentrated in 
the same way, in the same regions for the same reasons? 

MR. SMITH: I don't think possibly they would, 
because there was a great encouragement of 
industry in Canada which would not have come to Canada 
but by reason of the tariff system. 

THE CHAIRMAN: I know that. 

MR. SMITH: We would be importing goods rather 
than manufacturing them. 

There therefore is in Central Canada the 
accumulated effect of natural advantages, together with 
the existence of a large and natural market for its 


expanding industries, The manufacturing industries of 
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the Maritimes on the other hand, unlike those of 
Central Canada, failed, with the exception of 

iron and steel, to deprive substantial benefit from 
the development of Western Canada and from the great 
expenditures made in the construction of the great 
transcontinental railway and canal systems. 

The coming of the railways did not, as hoped, 
bring new opportunities for the Maritime Provinces of 
compensating for the blow to their commerce by linking 
a large hinterland to their ports. Traffic was driven 
instead, to the inland St. Lawrence ports and to the 
great American ports to the South. 

With the highly specialized export production 
in Western Canada, that is, based on a grain and wheat 
economy, and the decline in the competitive position 
of the small Maritime manufacturers, Ontario and Quebec 
became the manufacturing centre of the country. The 
great volume of traffic from the Prairie region moved 
over the railways and waterways and out through the ports 
of the Central Provinces, 

The disadvantages of the Maritime Provinces 
arising out of their isolation from the large markets 
of Central Canada and the West, their distance from the 
industrial centre of gravity of the continent situated 
in Midwestern United States and the unfavourable cir- 
cumstances affecting the local exporting industries 
prevented them from sharing in the expansion of manu- 


facturing which took place in Ontario and Quebec. 


The difficulties of the widespread economic 
readjustment which the Maritime region had to undergo 
were enhanced by the effects of the national policies, 


The policy of protective tariffs bore with 
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increasing weight upon its depressed and marginal exporting 
industries, 

In Part I, page 187 of the Sirois Report, 
it is said that the Maritimes form the most mature and 
the most chronically depressed regional economy in 
Canada, and at page 188, it is pointed out, with certain 
exceptions; 

", . . the Maritime economy in general labours 
under disabilities and they are reflected in 
a very low surplus income. . .. National 
tariff policies have probably operated unfavour- 
ably in general, since Maritime manufacturing 
industries producing for home consumption have 
been exposed to the competition of the more 
advantageously located manufacturing industries 
of Central Canada; Maritime primary industries 
have been burdened with increased costs; and the 
great shipping, commercial, and financial ser- 
vice industries, which bulked so large at the 
time of Confederation, have either found it 
impossible to adapt themselves to changed 
techniques and the framework of national 
policies and survive, or have migrated to Centa 
Central Canada," 

In the argument which I propose to make on behalf 
of the TransportationCommission of the Maritime Board 
of Trade, I intend to deal at some tength with the 
present economic position of ‘the Maritime Provinces. 

I realize that I should not only point out 
handicaps but also suggest the measures which, in my 
Submission, should be initiated in order that the 
national transportation policy may best serve the economic 


we l-being of all Canada, 
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The Submission of the Province Specifically 
referred to three subjects which are of special importance 
to its economy, namely: 

(a) the prejudical effect of competitive 

rates effected in Central Canada: 


(Submission of Nova Scotia, pp.2#-29; 
Vol. 71, pp. 14585-14590) 
(bo) the maintenance of arbitraries over 


Montreal; 


(Submission of Nova Scotia, pp. 31-32; 
Vol. 71, pp. 14590-14592) 


(c) the incidence of horizontal increases: 


(Submission of Nova Scotia, pp. 32-40; 
Vol. 71, pp. 14592-14602 ) 


The disadvantages of the Province in respect 
of transportation must be considered in any discussion 
of these questions. 

Owing to the weak industrial and agricultural 
position of the Province any increase in freight rates 
bears most heavily upon its economy. 

The economy of Nova Scotia before April 8,1948, 
when the first increase of 21% came into effect, was 
on a low level in comparison with that of the wealthier 
Provinces and of necessity the effect of the two 
increases has been, therefore, much more severe in 
the Province of Nova Scotia. 

I do not now propose to deal with these 
three matters , but I ask that when I come to discuss 
them, you will have in mind the background of the 
economic position of the Province, 

And so the next topic I intend to deal 
with, my lord and gentlemen, is the question of 


horizontal increases. 
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HORIZONTAL INCREASES 


The Board, in its judgment in the 21% Case, 
authorized a horizontal increase of 21% on the rates 
involved in the application, with the exception that 
the increase on coal and coke authorized was 25¢ per 
ton, 

In the Judgment of the Chief Commissioner, 
concurred in by the other members of the Board, it was 
said: 

"Strong exception was taken by the 
respondents to the granting of a straight per- 
centage increase in freight rates, But, as 
I view the matter, this is the only workable 
and practical method of dealing with the 
question in order to provide the additional 
revenue required by the railways. 

"There were submissions that if increased 
rates were authorized there should be varying 
percentages of increase, the lowest percentage 
of increase being made on long hauls and the 
highest percentage of increase on short hauls; 
it was also suggested that maximum increases 
Should be provided in order to avoid a very large 
increase upon relatively high rates from distant 
points of production to important markets, One 
difficulty with respect to the adoption of a 
varying or maximum increase is apparent, namely, 
the lack of reliable traffic statistics from which 
to determine the additional revenue which would 
accrue from flat or maximum increases on par- 
ticular commodities. Further there is not on 
the record anything to enable any determination 


concerning the commodities and sections of the 
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country and even the individual rates which 

could best bear the burden of an increase." 

THE CHAIRMAN: Pardon me, Mr. Smith, does that 
and the whole of their judgment imply that the respondents 
-- in that case the Frovinces -- should have furnished 
this information? 

MR. SMITH: I suppose that does imply that if the 
respondents raised the question of horizontal increases, 
there was some onus upon them, Now, whether or not 
that view is correct it differs apparently from the view 
expressed by the Interstate Commerce Commission in cases 
to which I intend to refer. 

THE CHAIRMAN: Is that not the objection made 
the other day, that the Board has considered itself just 
to take the evidenced furnished on the one hand by the 
Railways and on the other hand by the opponents of the 
Railways? 

MR. SMITH; Yes, and that they have --+ 

THE CHAIRMAN: And say that because neither of 
you have given the information, we will: get it for our- 
selves? 

MR. SMITH: There were submissions -- 

THE CHAIRMAN: Is this an ifistance of that, is 
this part of that Judgment an instance of that? 

MR, SMITH: I think it indicates the point of 
view of the Board, 

THE CHAIRMAN: Yes, I see. 

MR, SMITH: They did not perhaps have in mind 
the fact that they were an administrative board; they 
really adopted the position perhaps of a court rather 
then a court plus an administrative body. 

\While there are a number of individual eases 


where discrimination in rates is alleged to exist’-- 
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THE CHAIRMAN: Pardon me a moment there, too. 
Would it be this, that these very things are the things 
which the government considered that the Commission 
should inquire into? 

MR. SMITH: Yes, my lord, that is why we are 
raising the question now. 

THE CHAIRMAN: That the Board did not have 
facilities for inquiring into them, 

MR. SMITH: The Board said they did not have 
the statistics, As to whether they had the facilities 
to obtain the statistics, at least the Provinces contended 
that there was an onus upon the -- 

THE CHAIRMAN: You see it says: "Further there 
is not anything on the record to enable any determination 
concerning the commodities and sections of the country 
and even the individual rates which could best bear the 
burden of an increase." 

MR.,.SMITH: Yes, that is right. 
THE CHAIRMAN: And they left it at that. 

MR. SMITH: I think in the later judgment to 
which I shall refer, there is a reference to this matter, 
This is the judgment of course in the 21% case, In the 
later judgment -- 

THE CHAIRMAN; But are you submitting that in 
future cases they should not have this -- 

MR. SMITH: I do not think they should adopt 
that attitude, but what I will contend is that there 
should be a continual study of the question. I realize, 
my lord, that it is difficult, I must be frank, to deal 
with an application for exceptions to horizontal increase 
if the Board is of the opinion that there should be an 
increase, and the question then as to the distribution 


of an increase is a matter which must be considered. 
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It is difficult for the Board, if they have those 
Statistics, and they have not made a Study and if they 
do not intend to make 2 study, for it to deal with the 
points which are mentioned in this judgment. 


THE CHAIRMAN: After all, the Board is not called 
upon that often to grent general freight increasés or de- 


creases. 
MR. SMITH: Well, there was a long period between 
1922 and --- 
THE CHAIRMAN: Might not that make it all the 
easier for them to keep themselves informed? 
MR. SMITH: My submission'will be that they 
Should adopt the practice which I Suggest is the prac- 
tice of the United States, of making continual studies. 
THE CHAIRMAN: All right. 
MR. SMITH: 
"While there are a number of individual 
cases where discrimination in rates is alleged 
to exist and it may be that some of these require 
Special and separate consideration, on another 
occasion. But they do not seem to be so outstanding 
as to require separate treatment in a case of this 
nature. The Province of British Columbia proposes 
to make 2 substantive application to the Board for 
the removal of the 'Mountein Differential! and the 
Province of Alberta has under consideration a similar 
application for like purpose, and to have removed 
discrimination which is alleged to result from trans- 


continental rates." 


1h. %e- 


I think we have heard something about these mat- 
ters since. 
MR. CHAIRMAN: Is that right, that the Province 


of British Columbia proposes to make a substantive 2ppli- 
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cation to the Board for the removal of the "Mountain 
Differential", and that the Province of Alberta has under 
consideration a similar application for 2 like purpose? 
What is that? 

MR. SMITH: That is transcontinental rates. 

THE CHAIRMAN: No, no. 

MR. SMITH: They supported the application, 
Alberta supported the application, as I understand it, 
of British Columbia, didn't they, Mr. Evans? 

MR. EVANS: I think so. 

MR. SMITH: Mr.Frawley is here, perhaps he could 
Speak better of it. 

"Upon consideration of the whole situation,I 
think that, in this case, the general increase in 
freight rates should apply equally throughout the 
country." 

-- Pamphlet copy of 21% Judgment, p. 65. 

Transcript, WVol.e7lpo ps. 245903. 

In the review of the 21% judgment pursuant to 
Order-in-Council P.C. 4678, the Board decided that no 
evidence was furnished to it or no matters drawn to its 
attention which would justify disturbing the findings of 
the Board in the 21% case with respect to horizontal per- 
centage increases. (Pamphlet copy of 20% Judgment of 
September 20, 1949, p.4.) 

The application of July 27, 1948, was for au- 
thority to make a general advance of 20% in freight rates 
with the same exceptions as were made in the 21% Case. An 
increase of 25¢ per ton in the freight rates on coal and 
coke was requested. 

In the majority Judgment, that is, of September 
20, 1949, it is said as follows -- that, your lordships 
will remember, was both a review of the 21% Judgment 


pursuant to the Order-in-Council, and also it included the 
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disposition of the application for the 20% Case on an 


interim basis. 


"As in the hearings prior to the decision 

in the 21 per cent case so in the hearing of this 
application, the respondents have vigorously con- 
tended against the principle of horizontel in- 
creases. At this time the Board is not in a position 
to give a final determination in respect of this con- 
tention because this matter is already the subject 

of a direction to this Board set out in Order in 
Council P.C. 1487 of April 7, 1948, in which Order 

in Council the Board was directed to make 2 thorough 
investigation of the rates structure of railways and 
railway companies which are under the jurisdiction 

of Parliament, with a view to the establishment of 

a fair and reasonable rates structure which will 
under substantially similar circumstances and condi- 
tions be equal in its application to all persons and 
localities subject to such Special statutory provisions 
as affect freight rates." 

-- Pamphlet copy of Judgment in the 20% Case of 
september 20, 1949, p. 11. 


THE CHAIRMAN: Does that order make any specific 


mention of horizontal increase? 


MR. SMITH: No, my lord. Then I refer to the 


judgment of Mr. Commissioner MacPherson in the judgment 


which was dated February 28, 1950, in which he said: 


tt 


I concur in the Judgment of the Assistant 

Chief Commissioner although I would prefer to 

see some relief given by way of maximum increases 

on basic materials where the markets are long dis- 
tances from the source of supply. I realize, however, 
that the Board cannot deal with the overall revenue re- 


quirements and limit the increase in eertain cases.” 
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To do so would entail a much more complete 
Study of individual types of traffic than the 
Board is able to do at the present time. 
THE CHAIRMAN: What does he mean by that, do 
you know? 
MR. SMITH: He means, I suppose, that he has 
to deal with this matter, the matter before the 20% 
application, and he would delay the disposition of that 
application unduly, particularly in view of the judgment 
of the Supreme Court of Canada. 
THE CHAIRMAN: Just a matter of time, the 
proper time? 


MR. SMITH: Time, yes, my lord. 


"I also realize that the same revenue 
requirements would necessitate placing a 
higher burden on other traffic if maximums 
were to be prescribed. 

"There is, however, an opportunity to 
consider this feature in the General Freight 
Rate Investigation. Furthermore, it is the 
privilege of anyone at any time to lodge a 
complaint with the Board 23s to any specific 
rate considered to be unreasonable or unjustly 
discriminatory. I would also think that the 

railways will, in their own interests, «give 
careful consideration to any pleas for relief 
if such are made." 


--Pamphlet copy of Judgment, p. 17. 


COMMISSIONER INNIS: Why does he say it is the 
privilege? 

THE CHAIRMAN: Is the right, he means? 

MR. SMITH: I don't think it is quite exact 
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phraseology, my lord. 

I refer to the Submission of the Government of 
the Province of Nova Scotia at pages 16, 17 and 18 (Trans- 
CXAGE, VOLAT hs pp 14573-14577) where Paragraph 13 of the 
Duncan Report with respect to the incidence of horizontal 
war increases is quoted. 

I also refer to the passages in the Submission 
of Nova Scotia at pages 32-40. (Transcript, Vol. 71, pp. 
14592-14602 and the discussion before this Commission on 
Febryary 8th and 9th, 1950, at Vol. 71, pp. 14645-14670 
and Vol. 72, pp. 14671-14685 ana 14707-14712.) 

The evidence of the following witnesses particu- 
larly proves, in my Submission, the prejudicial effect 
of horizontal increases; 

se Ai BOTS Wen mikes. 228M. oar, Vol. 29, pp. 5501-5567 
and pp. 5600-5671 


C.M.P. Pisher (Of Sackville, 
New Brunswick)Vol. 37 pp. 7127-7173 


A.R. French (Also of Sekkville, 
New Brunswick) Vol. 38 pp. 7174-7206 
I cannot do better than quote Paragraph 13 of 
the Duncan Report, to which I have Slready referred. It, 


omitting the Statement, reads as follows:- 
"13. Incidence of 'Horizontal' War Increases. 
ary {Cence Of Horizontal’ War Increases... 


There is one further very important 
feature of the railway situation, as it affects 
the Maritimes, which calls for special ménitéor. 
In one sense it is connected with the problems 
that we have been discussing but its immediate 
incidence is not so inter-connected with the 
general problem 2s to make it impossible to 


621 with it separztely. Indeed the reaction 
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of the burden which it imposes is so great that, 

in our view, it should be dealt with as a special 

problem. We refer to the system under which, 
during the late war, flat percentage increases 

(known as ‘horizontal increases'), were added 

to railway rates. We quote, merely as an 

example, figures submitted to us by the 

British Empire Steel Corporation in respect 

of iron and steel articles which show, as 

briefly as it can be shown, exactly how this 

system of flat percentage advances has 
operated:- 

STATEMENT of rates on iron and steel articles 
from Trenton, N.S,, and Hamilton, Ont.., 
showing percentage of increase rates 
in effect 1926 over 1916 -- Rates to 
the points shown below, and the addi- 
tional costs per gross ton which the 


increase represents." 


"By the mere operation of railway increases -- 
and having no relation to any other business 
considerations -- the burden which a Trenton plant 
has to meet now as comp2red with a Hamilton plent 
is much greater in money than it was formerly. 

"The railway administration, in giving 
evidence before us, agreed that long-distance 
traffic, particularly heavy traffic, had been 
Seriously prejudiced by the operation of the 


horizontal increase. It was, they said, their 
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opinion that even on the present level of class 
rates, and considering expenses, the aes 
class goods are not carrying their full share 
of the expense of operations. They had made 
the suggestion to the Board of R ilway Com- 
missioners some two years ago -- 2t 2 time 
when 2 reduction in class rates was being 
considered -- that instead of reducing the class 
rates they should select what was considered 
basic commodities, such as grain, forest 
products, coal, iron and steel. The Railway 
Board, we were informed by the railway admin- 
istration, felt themselves prevented from 
working out the proposition in that Way, 
Since when the edvances were made they were 
made horizontally, and some declaration had 
been made at the time that when reductions 
came they also would be made horizontally. 
"In view of the importance of railway 
rates to long-distance and heavy traffic, we 
have no hesitation in recommending that the 
matter should be taken into fresh considera- 
tion by the Railway Commission, that they 
Should be relieved from the necessity of 
regarding themselves 2s bound by any such 
declaration as is referred to, but should 
be free to consider the whole question on 
its merits." 


-- pp. 26-27. 


The reference to the attitude of the Board in 
the above passage is confirmed by the following state- 


ment in the Judgment in the so-called 1922 Reduction Case 


ll J. O. R. & R. 61 2t page 67. 
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"It is arguable that in revising rates, 
the logical method to pursue is to redress 
antecedent necessary percentage incre ses by 


Subsequent percentage decracses,; 


thus minimizing 
the inequalities which the percentage increases 
had accentuated. As 2 matter of emergency 
action, however, revisions may be made on basic 
commodities in so far as is possible, consistently 
with other conditions now existing." 
In the submission of the Dominion Steel and 
Coal Corporation Limited at Vol. 29, pp. 5510-5511, in order 
to bring the comparative statistical position, as shown in 
the Statement, up to date the "List of Commodities on which 
Rates Apply" was 2djusted so as to show the relative 
position of Trenton and Hamilton as between 1926 and 1949. 
It was therein contended that the resultant figures em- 
phasized the point of the conclusion of the Duncan Commission 
Report, with which the 2dministration of the railway was then 
in complete accord, i.e. thet traffic in iron and steel 
products from the Maritimes had been seriously prejudiced 
by the operation of the horizontal increase. 
It is submitted, 2s contended in the Submission 
of the Dominion Steel and Coal Corporation at Vol. 29, Ds Sais 
that prejudice to the traffic of the plants of the Cor- 
poration which the Dunc2n Commission and the railway ad- 
ministration agreed had, in 1926, been created by hori- 
zontal increases, has been perpetuated and ager: vased oy 
the horizontal increases recently ordered. 
I should like to exphasize the point made in 
Paragraph 13 of the Duncan Report, to which I refer, that 
by the mere operation of the railway increases and having 
no relation to any other business consideration, the burden 


which the Nova Scoti2 plant has to meet now, 2s comp2red 
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with the Ontario plant is much greater in money then 
it was formerly. 
Mr. French of Sackville, New Brunswick, at 
Vol. 38, p. 7186 put the e2se for exceptions to horizontal 
increcses in a very practical way when, in response to a 
question from my fvieud, Mr. Evens, as to whether he felt 
that his Company should be kept at all times on the same 
basis dollar-wise in increased freight rates as his Central 
Canadian competitors, he said:- 
"A. No, we do not feel that. That 

would be unfair, but if the freight rate 

increase to the Ontario manufacturer bringing 

his pig iron from Hamilton to Sault Ste. 

Marie and to Carleton Place is 40 cents we 

do not expect you to bring that a thousand 

miles more for 40 cents, but where they pay 

40 cents we pay say $2.40. We do not expect 

you to carry it for 40 cents, but we think 

you should give us consideration and cushion 

the increase to the Maritime industries so 


that we have a chance to survive.” 


In Professor Locklin's "Economics of Transporta- 
tion", 3rd ed., p. 40, the learned author expresses the 
following views with respect to horizontal incre2ses:- 

"If the rate increase is a percentage 

increase, quite different results will ensue. 
The rate increase will represent 2 greater 
aggregate increase to the shippers who formerly 
paid the highest rates. The: rate increase 

will be small to the shippers who paid the 


lowest rates before. Pricess will undoubtedly 
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rise, but it is impossible to s2y by how 
much. The cost curve is not raised by 2 
definite amount. The cost of putting some 
portions of the supply on the market is 
increased more than that of other portions. 
After an increase of this sort, the relative 
position of different producers is altered. 
The long-distance shipper is most adversely 
affected. The shipper who is close to the 
market is least affected. In fact, the 
near producer may benefit from the increase 
because his distant competitors may be ex- 
cluded from the market. There is plenty 

of evidence that the freight rate increases 
of 1918 and 1920, which were percentage 
increases, had this effect, and worked great 
hardships on manufacturers, dealers, and 
farmers, who had long hauls. In the 

fit tvecn rer Cent Coss of 1931, 178 T.aic. 
539, the Commission was besieged with briefs 
opposing the percentage method of increasing 


rates, if increases were to be made." 


I also quote as follows from Sherrington, (that 
is an English work) "Economics of Rail Transport in Great 
Britain”, Volts I, wip. Wei; 

"The only advantage of flat percentege 

increases lies in their comparative simplicity 
of application, and it will be realized at once 
that such flat increases create 2n unevenness of 
incidence upon different commodites which is 


highly undesirable." 


(Page 22388 follows) 
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MR. SMITH: In the presentation of the Sub- 
mission filed by the Province of Nowa Scotia, I referred 
to recent cases before the Interstate Commerce Commission, 
in which the question of horizontal increases was 
discussed, namely: 

Bx Parte 225,226 F0.0. AR at p. 76, 


Ex Parte’ 162, 264, 'I.0.C. 695 at pp. 715-716; 
BBO fio 0' Ca 


Ex Parte 166, 270 I.C.C. 403 at pp. 450-455, 
ux Parte 268,276, 1,0.6,..9 at p. 17. 
(Vol, 71, pp. 14650-14670; 
NOL. Fey pe, L4671- T4683 and 
14708 ) 
In my cross-examination of Witness Jefferson, 
I referred him to the following American cases; 
Increased Rates 1920, 58 I.C.C. 220 at p. 245, 
Fifteen Percent Case, 1931, Ex Parte 103, 178 I.C.G.539 
Beererte 216, 200 1.0.0.) eat p.. 11 
Ex Parte 148, 248 I.C.C. 545 at pp. 572-3 
Ex Parte 162, 266 I.C.C.. 537 
Ex Parte 166, 270 I1.C.C. 4O4 at P. 453 
Ex Parte 168, 976 I.C.C. 9 at pp. 17. and 48 
(Transcript, Vol. 79, pp. 15844-15882) 

The extent of the exceptions to horizontal 
increases which have been adopted im the United States is 
shown by Exhibit 266. 

That, my lord, was the exhibit containing a 
letter from W. H. S. Stevens, Director of the Bureau 
of Transport Economics and Statistics of the Interstate 
Commerce Commission, to me, dated March 30, 1950, and 
an estimate which had been prepared for submission to 
him containing a comperison of the freight revenue from 
total tons carried by United States Class 1 railroads in 
1947, with a conservative estimate of the revenues of 


the commodities excepted from the general increase in 
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Ex Parte 162. 

The total freight revenue of U.S, Class I 
Railroads in 1947 was $7,409,174,576 and this exhibit 
conservatively estimates that of this figure 
$4,772,197,796 was excluded from the standard per- 
centage increases in Ex Parte 162, 

This exhibit shows the various kinds of com- 
modities which were excepted in the various -- 

THE CHAIRMAN: That is Exhibit 266? 

MR. SMITH: Exhibit 266, my lord, 

THE CHAIRMAN: Then are you satisfied with the 
methods pursued by the Interstate Commerce Commission 
on that occasion? 

MR. SMITH: Yes, my lord. 

Dr, W. H. S&S. Stevens, the Director of the Bureau 
of Transport Economics and Statistics of the Interstate 
Commerce Commission, in his letter to me dated March 30, 
1950, states that in the judgment of the Bureau, the 
distributions as well as the total revenues for all the 
excluded items fall within the area of reasonable 
estimates, 

Dr. Stevens, as I said, in his letter to me 
states that this distribution of the total revenues 
for all the excluded items fall within the area of 
reasonable estimates, He says: 

"In accordance with your request, the 

distribution of the commodities and classes 

and related revenues in your specified "excepted" 
groupings have been reviewed. In the judgment 
of the Bureau, these distributions, as well as 
the total revenues for all these excepted items, 
may be said to fall within the area of reasonable 


estimates, You will understand, of course, 
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that this is not an official figure inasmuch as 
the Commission has made no estimates such as 
those included in your tabulation." 

It will be observed upon reference to this 
Exhibit that there were five classes of exceptions from 
the standard increases: 

1. In the case of certain commodities, there 
was a percentage increase less than the standard 
increase with no maxima, 

e. in the case of other commodities, there 
was a percentage increase less than the standard 
percentage increase with a maximum, 

3. In the case of other commodities, there 
was a standard percentage increase with maxima. 

4, In the fourth case, there was a flat 
increase in cents per hundred pounds or tons, 
net or gross, as rated, 

5. In the fifth case, which comprised iron 
ore to Upper Lake ports, and anthracite coal to 
breakers and washers, there was no increase, 

Now, it might be of interest to your Commis- 

Sion if I just glanced at the type of commodities which 
were covered by those particular exceptions. 

The first class is a lesser percentage increase 
with no maxima, and included in that category are such 
commodities as wheat and corn, other agricultural pro- 
ducts, and livestock, That category comprised about 
$749 million in revenue, 

The next category was where there was a lesser 
percentage increase with a maxima, There wes a smaller 
amount represented in that category; it amounted in all 
to $222 million, and it included such items as cotton 


in bales, potatoes other than sweet, and other vegetables, 
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For instance, the totel number of potatoes in the category 
were $77 million, 

The largest category was the standard percentage 
increase with maxima, which represented a total, as far 
es we could estimate it, of over $2,231 million or roughly 
about 30 per cent of the total revenue. In that category 
you will find such large items as citrus fruits, other 
fruits and vegetables. There has been some reference, 

I think, in the course of these proceedings to this 
exception and as to the position between the two great 
producing areas of California and Florida, These 
citrus fruits, other fruits and vegetables amounted to 
ee Ee Then another large class of goods were 
logs and wood and lumber generally, which amounted to 
nearly $500 million, A further large item was that of 
petroleum and petroleum products, of $225 million, 

Then another very large item was iron and steel, rated 
fifth and sixth class, not otherwise specified, $315 
million. 

The fourth category was where there was a flat 
increase in cents per hundred pounds or tons net or gross, 
and that represented over $1,500 million. Included in 
that category were such things as anthracite and bituminous 
coal, lignite and coke, which amounted to over $1,200 
million. I just pause to point out that of course in 
the present rate cases and in the 21% case there was a 
Similar maxima fixed on coal and coke. Another large 
item in this category was iron ore, about $135 million. 

Then the fifth category was the case where 
there was no increase at all, and that included a small 
item for anthracite coal to breakers and washers, and 
a substantial portion of the revenue on iron ore which 


was subject to no increase. 
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THE CHAIRMAN; Now, you are in favour of this 
American way of handling it? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: Are you giving us any amendment to 
be introduced? 

MR. SMITH: Yes, I intend to, and I have to 
apologize perhaps, because on looking over the amendment 
thet was put in I found it was not very satisfactory, and I 
have a new amendment which perhaps the Commission may 
object to at this time, but I think it carries out the 
object. I am not very proud of my workmanship, but 
perhaps if I may be permitted I will deal with that in a 
moment. There are copies attached, my lord, to your 
Submission further on, 

THE CHAIRMAN: Well, you are not satisfied to 
leave things with the Board as they are? 

MR. SMITH: No, my lord. I am making a suggestion 
on this as an amendment. y 

In Ex Parte 162 the standard increases in the 
various territories varied from 20% to 25%. 

The next increases were those authorized by 
Ex Parte 166, varying from 223% to 30% in the different 
territories, 

The exceptions from the standard increases in 
166 were essentially the same as in 162. Some com- 
modities which were included in 162 were omitted in 166 
and there were in Ex Parte 166 commodities excepted which 
were not excepted in the earlier case, 

The increases in freight rates in the United 
States over the freight rates which were in effect before 
the war were in large measure effected by the decisions 
in Ex Parte 162 and 166, as they are the largest increases 


which were made, 
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The only other general increases, namely those 
made in Ex Parte 148 effective in 1946 and Ex Parte 163 
effective in 1949, were much smaller in amount. Add. = 
those increases were cumulative and therefore the situation 
in the United States is that a very substantial part of the 
freight revenue is represented by exceptions to standard 
percentage increases, 

THE CHAIRMAN: Do commissions in the United 
States lend themselves more easily to this sort of thing? 

MR. SMITH; I intend to deal a little further on 
with the argument of the Canadian Pacific Railway Company 
in that regard, The point is made, and I quote from 
their argument, and I attempt to deal with it. 

COMMISSIONER ANGUS: Can you tell us in a 
general way, Mr. Smith, if these exceptions were made by 
the I.C.C. as a result of its own study or as a result of 
argument before it? 

MR. SMITH: My submission will be, my lord -- 
and I think I referred to this matter in my cross- 
examination of Mr, Jefferson siahete a difference of 
opinion, as you may recall, between us. My submission 
was, the result of my reading was that the initiative 
was in the I,C.C. and that later on the railways adopted 
this system, and I deal with that point later, if I may 
be permitted to deal with it a little further on in my 
argument, Dr. Angus. The Canadian Pacific Railway 
Company say that the situation is different in the United 
States by reason of the fact that there are a number of 
small railways; of course, there are both small and large 
railways in the United States, and it is not analogous 
to the position where we have two great railway systems 
in Canada. 
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- 22394 - Mr, Smith 
my question, Mr. Smith. What I meant was this: for 
instance, one of the exceptions deals with cotton in bales; 
does that mean that people interested in cotton in bales 
came and made an argument before the I.C.C.? 

MR. SMITH: Yes, sir, You will find nearly 
every commodity is discussed in those judgments, and the 
views of the shippers, Apparently in the United States, 
in somewhat the same way as the Board travelled over 
different parts of Canada, that Board also was ambulatory, 
and they heard representations made from the different 
localities. But in addition to that there seems to have 
been a very large representation of all persons interested 
in the production of various commodities, and if the 
Commission will look at these judgments you will see 
there is a very lengthy discussion of the individual items. 
Particularly you will find that in the last case, Ex Parte 
168. 

COMMISSIONER INNIS: There are general principles 
laid down, are there? 

MR. SMITH: I think there are, my lord. I intend 
to deal with that. It is a question of interpretation, 
perhaps, of the judgments. 

Notwithstanding this, I say -- notwithstanding the 
fact that they have made all these exceptions -- it is 
evident from the attitude of the shippers and public bodies 
appearing as protestants to the increases that there is 
a strong feeling in the United States that further ex- 
ceptions from percentage increases are necessary. This: 
appears from the Judgment in Ex Parte 168, 276 I.C.C. ll 
(the judgment was delivered in August, 1949, last year): 

"With very few exceptions the attitude of 

the shippers and public bodies appearing as 
protestants is one of forceful opposition to any 


further increase in freight rates and charges, 
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and many esk for the withdrawal and cancellation 
of the interim increases authorized in this pro- 
ceeding, In general, their positions show the 
diversity of interests, born out of competitive 
relations between localities and also as between 
commodities, that have characterized every 
general rate increase case -- magnified in 
intensity here as the cumulative effects of 
previous increases and the present proposals 

are felt more sharply. We need not detail 
these conflicting contentions, as their pattern 
is familiar, Increased Rates, 1920, 58 I.C.C. 220, 
243-4, Increased Freight Rates, 1947, 270 I.C.C. 
403, 452-3." 


go-P RLG 


"We are mindful of the showing made by 
protestants as to various rate adjustments, as 
adverted to in this report, and it is to. be 
understood that our conclusion and the findings 
which follow will be without prejudice to 
Subsequent examination of the reasonableness 
and lawfulness of any particular rate or rate 
structure increased as herein authorized. 
Further, with respect to this phase of the 
proceedings, what we said in Increased Freight 
Ratesgi 1987, v27O IsC,0s' 403}2454-5 1s par- 
ticularly apposite here, 

'There are many commercial relations 

which the adjustments already allowed by us 

or proposed by the carriers would necessarily 

disturb temporarily, but which would be 


capable of correction within a reasonable 
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time. There are also other situations 

where the allowance of any increases of 

substantial size must disturb pre-existing 
relations beyond the possibility of 

remedial correction so as to maintain the 

former competitive status, We have the 

assurance of the petitioners of their in- 
tention to proceed by voluntary discussion 
and co-operation with the shippers and 
representatives of markets, to devise and 
endeavour to put into effect such measures 
as will restore former competitive relations 
as completely as possible, We expect full and 
prompt compliance with these representations, 
in the spirit of the proceeding. Restora- 
tion of rate relations should not be made 
the excuse for further increasing revenues 
or of bettering the competitive situation of 
the carriers, As in previous cases of 
this character, we tender the good offices 
of our staff in negotiations or advice as 

to technical features. Further, the remedies 

provided by the act, in the way of petitions 

for modification or our findings, complaints 
seeking reparation, and petitions or com- 
plaints for readjustments or for further 
relief will be available, ' 

We may add that, as the petitioning 
carriers have the burden of initiating and main- 
taining rates that comply with the act, the burden 
is on them in good faith and with all possible 
promptness and in a spirit of co-operation to 


devise and suggest for the consideration of the 
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Shipping public the rates which in their judgment 
will correct maladjustments, 

As previously shown, the cumulative effect 
of increases in rates already made and those now 
authorized may tend to diversion or suppression of 
traffic because exceeding the value of the 
service, The petitioners have represented that 
they are aware of this situation, and may be expected 
to protect their traffic and revenue therefrom by 
rate revisions necessary for the purpose." 

--pp, 111-112. 

The following extracts from Increased Freight 
Rates 1947, Ex Parte 166 at p. 453 are also, I submit, 
apposite: 

"The application of a percentage increase 

to both long-and short-haul competing shipments 
results in widening the amount of the difference 
between the rates, often to such an extent as to 
exclude the long-haul shipper from the common market 
or compel him to reduce his prices so that he has 
mo profit." 

"In this proceeding it is shown that the 
petitioners in formulating their proposals 
decided upon a combination of percentage 
increases, adjusted to regional needs, with 
certain maximum limits to preserve Prat Cis 
and lessen the unfavourable effect upon 
existing commercial relations, and in some 
cases stated flat amounts of increases. They 
undertook, as their judgment indicated, the 
maintenance of the largest amount of traffic 
possible for their lines as against com- 


petitive interests or the loss of traffic 
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or substitution of tonnage, The system of making 
increases devised was generally similar to that 
employed by us in certain previous general rate 
proceedings," 

The Chairman remarked at Vol. 79, p. 15853, 
referring to the statement above quoted, that it looked 
to be a statement founded on experience, 

As I will mention later on in my argument, the 
American railroads have adopted the practice first 
devised by the Interstate Commerce Commission to provide 
for a large number of exceptions in their applications 
for general percentage increases, It is evident from 
the Judgments in Ex Parte 166 and Ex Parte 168 that they 
recognize the burden resting upon them to endeavour to 
alleviate as far as practicable the incidence of hori- 
zontal increases by putting into effect measures which 
will restore relationships and correct maladjustments, 

This is most unlike the position which has been 
taken by the Canadian Railway companies, especially the 
Canadian Pacific Railway Company, throughout the recent 
freight rate proceedings and before this Commission. 

The Submissions of the Canadian Pacific Railway Company 
with reference to horizontal or flat percentage increases 
in freight rates are contained in Part II of their 
Submission, pp, 55-63. It is there suggested that the 
practice of the Interstate Commerce Commission is not 

an authority to be applied in Canada because their practice 
is largely attributable to the fact that in the United 
States there are a very large number of small railway 
Systems whose interest lies in maintaining industries 
already located on their lines or in inducing new 
industries to locate there in preference to the lines 


of other railways closer to the principal market. 
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It is admitted at page 57, Part II of the 2B gd 
Submission that flat percentage increases applied to 
rates in circumstances in which a general increase in 
wholesale prices did not also take place might produce 
disturbances in relationships but it is there urged that 
in view of the general increase in such prices, the 
arguments of the respondents -- I mean by that the 
provinces -- are, in present circumstances, unsound 
because they do not take such price increases into 
account, 

The argument advanced by the Canadian Pacific 
Railway Company is that it is only by percentage 
increases in freight rates that the competitive 
relationships between various producers can be maintained. 

A practical illustration of the inherent weakness 
of the suggestion contained in the Submission of the 
Canadian Pacific Railway is, it is submitted, contained 
in the following questions and answers, during Mr, 
Forsyth's examination -- this is a question, I think, 
directed to him by Dr. Angus: 

"Q. I can see your point perfectly, 

but if your costs have increased by a greater 
percentage than your competitor's costs, that 
is to say, if you no longer have this labour 
edvantage, then an increase in freight rates 
comes aS a very severe blow, but if you are 
considering the structure of trade and the mar- 
kets and all the rest of it, is not the real 
factor there the increase in your costs, in 
your labour costs, and are you not asking the 
freight rate structure to compensate you 

for that, as it were? 


"A, No, no. You and I are arguing this 
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thing from two opposite poles, You take the 
position that because I get into this market at 
all with the freight rate handicap I have that 
my other costs must be lower than my competitor's, 
I say that is an assumption I cannot agree to. 
I, on the other hand, am trying to present it 
with a detached point of view, but nevertheless 
with knowledge of the facts as they exist, and 
that is why we cannot get together on your pro- 
position, I understand the point now, and I 
am sorry I was so obtuse before," 

--Vol. 29, pp. 5530-5531. 

"Q. Is that not really the point in saying 
that the freight rates if they are to preserve 
the market structure must not increase? 

"A, No, no. JI have not suggested that 
freight rates must not increase. 

"Q. Must not increase horizontally? 

ie) oe Say they must not increase horizontally 
because when I attempt to move a ton of angle bars, 
bars, bolts or fish plates from Trenton to 
Brantford, under the increase it costs me $2.24 a 
ton more to move it than it did before that 
increase, but my competitor, who is moving the 
Same commodity from Hamilton, Ontario, only pays 
67 cents more, That is a question of dollars 
and cents, and I say when you are dealing with 
commodities such as we produce 
amounts of that substance are too important 
competitively, and I feel absolutely certain 
that under normal trading conditions, where 
Supply can meet demand, a horizontal increase 
has the same prejudicial effect that was recog- 


nized by the Duncan Commission, and by the 
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railway administration twenty-two years ago, 
and the situationhas not changed in that respect. 
That is my proposition, 

"Q. That really separates freight costs 
from other costs completely? 

"A. That is right." 


--Vol. 29, p. 5532. 


It 1s perhaps understatement to say that the 
price level has advanced in the United States as much 
as in Canada and therefore that the same inflationary 
influences are present in both countries. Neverthe- 
less, this factor has not been considered in any of 
the Judgments of the Interstate Commerce Commission to 
which I have referred, This indicates that the 
question has been dealt with from a practical point of 
view and that the Interstate Commerce Commission is 
convinced that relationships are disturbed and maladjust- 
ments result when horizontal increases are made without 
the required measure of protection. 

THE CHAIRMAN: When you speak of the price 
level there, you mean the price level of what? Of 
anything, or of just a freight rate? 

MR. SMITH: No. If you will remember, there 
are tables in the Canadian Pacific Railway which show 
the rise in wholesale prices, 

THE CHAIRMAN: Is not this what Mr. Jefferson 
told us, that the manufacturer farther away should not 
complain because the article he is putting on the market 
brings a higher price than it did before? 

MR. SMITH: Yes. 

THE CHAIRMAN; And that therefore what he loses 
in one way he gains in the other: is that it? 

MR. SMITH: Yes, I think that is the argument for 
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a horizontal increase, but my submission is, it is the 
competitive position you must look at, and that, I think, 
is what is borne out by the Judgments to which I referred, 
If your competitor is in a better position -- I have 
read from the Judgment already, that the application of 
percentage increase to both long and short heul competing 
shipments, results in widening the amount of difference 
between the rates, often to such an extent as to exclude 
the long-haul shipper from the common market or to compel 
him to reduce prices so that he has no profit. That is 
the point I am trying to make, In this case Mr, Forsyth's 
company 's costs have increased $2.24 as against the 
Stelco's increase to 67 cents. They are both getting 
the same kind of dollar, it is the same dollar they are 
getting, and it is my submission that formerly he would 
have to absorb a difference which is much less than the 
difference which is created by the horizontal increase, 
In my cross-examination of Mr, Jefferson,I 
endeavoured to prove the fallacy of the proposition stated 
in his Company's submission and supported by his evidence 
that the United States railroads themselves were largely 
responsible for the practice of establishing exceptions 
to percentage increases because their interest lay in 
maintaining industries located on their lines or inducing 
new industries to locate there. I quoted from the 
decisions of the Interstate Commerce Commission which, 
in my submission, indicated beyond question that the 
practice was adopted in the first instance against the 
objections of the railroads and it was only after the 
Commission had adopted the practice that the railroads 
fell in line. I do not propose to repeat my submissions 
in this regard but merely refer to the relevant dis- 


cussions in the decisions, namely: 
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Increased Rates, 1920 58 I.C.C. 220 at p. 245 

Ex Parte 103 178 I.C.0. 539 at pp. 555 and 587 

Bx Farts 115 -208°1.0.C. 2 et af it 

Ex Parte 166 270 I.C.C. 404 at 453 

Ex Parte 168 276 I.C.C. 9 at p. 48 

THE CHAIRMAN; How could there have been 
any contention about it if the railways themselves were 
in favour of it? 

MR, SMITH: I beg your pardon, my lord? 

THE CHAIRMAN; How could there have been any 
contention about it if the railways themselves wanted it 
done? I do not understand that, It says the railways 
themselves were largely responsible for the practice 
of establishing exceptions -- 

ME. SMITH: I pointed out that even with the 
applications in which the railroads themselves had asked 
for exceptions there were still other persons protesting 
that the exceptions did not go far enough, The point 
which was made, I think, with Mr, Jefferson was supporting 
the statement made in the Canadian Pacific Railway brief, 
that the practice grew up to make these exceptions in 
the interests of the railways themselves, not in the 
interests of the shippers, and I am endeavouring to refute 
that statement. 

THE CHAIRMAN: That is, you say that in fact 
the practice was adopted despite the objections? 

MR, SMITH: In the first instance despite the 
objection; and what I say is that in the thirties -- I 
do not know the exact date -- apparently the railways 
were convinced that that was the point of view of the 
Commission, that there should be exceptions, and they 
framed their applications accordingly, providing for a 


number of exceptions in the manner which I have mentioned, 
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and I say they adopted the practice which had been at 
first laid down by the Interstate Commerce Commission, 
and I do contend also that notwithstanding that in those 
cases they had made these exceptions, there were shippers 
still contending thet they had not gone far enough, 
Perhaps I might read the two passages here from 
the Judgments, 
In support of my position, I quote from two of 
these decisions: 
"In the various general proceedings 
involving horizontal changes in the general 
rate level in the past two decades the issues 
have generally revolved around proposals to 
apply a uniform percentage increase or reduction 
to all rates, The present proposals depart 
from the uniform percentage plan," 
That was the case where the railways came in 
asking for an exception from the horizontal increase, 
THE CHAIRMAN: That matter, then, is a matter 
between localities? 
MR. SMITH: Yes, my lord, between localities, 
and also as between commodities. 
"For the most part an increase of 10 
percent in present rates is proposed, subject 
to certain maxima and exceptions, and some 
commodities would be subjected to increases 
of flat amounts instead of percentages, while 
others would be exempted from any increases, 
and in still other instances increases are 
proposed only for the longer hauls beyond what 
applicants believe to be the zone of the most 
acute truck competition." 
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That is in the case of Ex Parte 115, which 
was decided, I think, in 1937 or 1938, 

THE CHAIRMAN: You have it here, 208 I.C.C. ll, 

MR, SMITH: Yes, 

THE CHAIRMAN: Ex Parte 115. 

MR. SMITH: Ex Parte 115, my lord, 

Also at page 453 of Ex Parte 166, which is 
reported in 270 1.C.C., it is said: 

"The system of making increases devised 

was generally similar to that employed by us 
in certain previous general rate proceedings," 

Now, it is my submission, as well as other 
passages, clearly demonstrate that the practice of making 
exceptions from the general percentage increases was 
devised and put into effect by the Interstate Commerce 
Commission and not by the railways, The railways later 
Saw the need for adjustments and adopted the practice 
devised by the Commission, 

THE CHAIRMAN; We will adjourn until tomorrow 


morning, 


---The Commission adjourned at 4.45 p.m., to meet 
again at 10.30 a.m. on Friday, May 12, 1950. 
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Ottawe, Onterio, 
Mey 12, 1950, 


MORNING Sb. § I ON 
me SD LON 


ARGUMENT BY MR. SMITH (Cont'd) 


THE CHAIRMAN: All right, Mr. Smith, 

MR. SMITH: My lord, I was dealing with the 
question of horizontal increases when the Commission 
edjourned yesterdoy, 

THE CHAIRMAN: Whot page is that? 

MR. SMITH: At poge 25. I hod just finished 
pege 25. It is the number on the morgin in the corner, 
my lord. 

THE CHAIRMAN: Yes. Thot is TLENG, 

MR. SMITH: I just wish to moke one reference 
to @ passoge in the judgment or report in Ex Parte 168, 
which is not in the written ergument, It is from Ex Porte 
168, reported in 272 I.c.c. 695. I have slready given you 
that page, but the reference to which I refer is at poges 
707 ond 708. In thet pessage the Commission states: 


"We endeavoured in each of our reports to 


better the adjustment as between localities, commodities, 


end descriptions of traffic, occording to the stendards 
of the Interstate Commerce Act, while outhorizing the 
carriers to make changes to secure increased revenues 
Shown to be requisite," 
It shows there the endeavour on the pert of the Commission 
to odjust the increase so as to meke it equitable. 

THE CHAIRMAN: The Interstate Commerce Act? 

MR. SMITH: The Interstate Commerce Act. Of 
course, there is in the Interstote Commerce Act, Section 
15A, to which I will refer later, 2 section which lays 
down some rules as to rete moking. I think it stetes that 


the Commission shall give due consideration, emong other 
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fectors, to the three matters, 

THE CHAIRMAN: I em asking you about that beceuse 
it is importent. 

MR. SMITH: I intend to refer to thet - I wes 
dlmost going to sey ad nauseam - at length in my 
ergument on the rete base, on those stendords, 

THE CHAIRMAN: Yes. Here you heve apparently 
enother Act which is not a Railwey Act giving powers 
or imposing powers on the Board, 

MR. SMITH: No. This is the Interstate Commerce 
Act which governs. 

THE CHAIRMAN: Is that the only Act that governs 
the Commission? 

MA woMITH: Yes. 

THE CHAIRMAN: There is no R ilway Act of ony 
sort? 

MR. SMITH: No. 

THE CHAIRMAN: There is just this one Act? 

MR. SMITH: Yes. 

THE CHAIRMAN: It is ell-embrecing then? 

MR. SMITH: Yes, a hor ds, 

THE CHAIRMAN: I see, 

MR, SMITH: I also wish to refer to 2 passage 
which gives, perhaps in 2 concise form, the principles 
which ore followed with regard to the fixing of just end 
reasonable rates, I om trying to relate it to the question 
I am now discussing, of the incidence or impact of horizontol 
rate incresses, This is the passage, and I will give it 
to the reporter. 

THE CHAIRMAN: It is a passage from what? 

MR. SMITH: A pessege from the judgment in Ex 
Parte 166, which I have alreosdy given to your lordship. 
It is reported at 270 I.C.Cc., 403; end the references 
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ere, in this perticular instance, pages 443 ond 444, 

THE CHAIRMAN: Thot is Ex Parte what? 

MR. SMITH: Ex Parte 166, 

THE CHAIRMAN: Yes, we have that. 

MR. SMITH: You have the reference now. 

THE CHAIRMAN: Thot is poege 453, 

MR. SMITH: The pages of the reference are 44s 
and 444; the first pege is 403, 

THE CHAIRMAN: There is page 453 in my copy. Is 
that wrong? 

MR. SMITH: That is onother reference, my lord. 

THE CHAIRMAN: Where is it to be puseinty ite 
this reference you are giving us now to be put in on this 
pege 25, 

MR. SMITH: Yes. I think it would be 93 good 
plécenkesputpithnins 

THE CHAIRMAN: I see we elready heve Ex Parte 266, 
Interstate Commerce Commission, page 453. 

MR. SMITH: Yes. That was 9 possage I referred 
to before. 

THE CHAIRMAN: You have some other peges? 

MR, SMITH: Yes, some other pages; pages 443 ona 
AMY, 

THE CHAIRMAN: On another point? 

MR. SMITH: On snother point. 

THE CHAIRMAN: Whot is the other point? 

MR. SMITH: The point is the long-haul and elso 
governing principles which the Interstote Commerce Commission 
teke into consideretion. 

THE CHAIRMAN: Does the Interstate Commerce Act 
define the long-haul? 

MR. SMITH: No. 
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THE CHAIRMAN: It is their owm definition? 

MR. SMITH: Yes. 

THE CHAIRMAN: I see, 

MR. SMITH: It does not Sspecificeclly relste to 

the long-haul, but I just went to show thot Congress hes 
recognized in the United Stetes, ond the Commission have 
given effect to,the principles which encoursge the movement 
of traffic. Perhaps now if I read it, my purpose will be- 
come plainer: 

"In view of the dominant role which the reilrosds 
hove pleyed in the development of the country, these 
rate structures hove been the product primerily of the 
many forces which have played on rail transportation. 
They have not been perfect ,but they have had a common 
purpose to accommodate the needs of Commerce ,which 
possesses an ever-present tendency to grow in volume 
in the variety of the commodities which impose it and 
and/to expand the radius of its distribution. Shippers 
have constently monifested 2 desire to reoch out farther 
end ferther into distant markets." 

THE CHAIRMAN: Into what? 

MR. SMITH: Into distent merkets, my lord. To 

continue: | 

"Congress has recognized the importance of this 
factor in the rule of rote making, Section 154." 

That is to hove due consideration to the movement of troffic. 


Those ere the words, 


(Pege 22410 follows). 
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THE CHAIRMAN; The rule of rate-making what? 

MR. SMITH; The rule of rate-making, Perhaps 
I will give you section 15a, and then it will be clearer, 
It reads: 

"In the exercise of its power to prescribe 
just and reasonable rates the Commission shall 
initiate, modify, establish or adjust such rates", 

and it goes on “whale due consideration" -- 
THE CHAIRMAN: Does it Say modify and adjust such 
rates according to this or that? 

MR, SMITH: "Modify, establish or adjust such 

rates," 

THE CHAIRMAN: Does it say in accordance with 

this or that? 

MR. SMITH: It goes on: 

"In carrying out its powers the Commission 
shall give due consideration among other factors 
to the effect of rates on movement of traffic " -- 

That is the point I am stressing now. Then it goes on: 
" -- to the need in the public interest of 
adequate and efficient railway transportation 
Service at the lowest cost consistent with the 
furnishing of such service, and to the need of 
revenuessufficient to enable the carriers, 
under honest, economical,and efficient manage- 
ment to provide such service." 
I am speaking now particularly of the require- 
ment as to effective rates on the movement of traffic, 
I shell refer to the other considerations when I come to 
discuss the question of rate of return and rate base. 
THE CHAIRMAN: Movement of traffic. 
MR. SMITH: Yes. 
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"Shippers have constantly manifested 2 
desire to reach out farther and farther into 
distant markets, Congress has recognized the 
importance of this factor in the rule of rate- 
making, section 15A." 
THE CHAIRMAN; Wheat is the rule of rate-making? 
MR. SMITH: To give due consideration among 
other factors to the effective rates on the movement of 
traffic. 
"Congress has recognized the importance of this 
factor in the rule of rate-making, section 15A, as 
well as in the Hoch-Smith resolution," 
The Hoch-Smith resolution was a resolution passed by 
Congress in 1925, I will give you the Hoch-Smith 
resolution, 
THE CHAIRMAN: Hoch-Smith -- those are the 
names of two Congressmen? 
MR. SMITH: Yes, two Congressmen. 
THE CHAIRMAN: 1925? 
MR, SMITH: That was approved onJanuary 30,1925, 
United States Code, Title 49, Section 55. 
THE BHATRMAN: United States Code? 
MR. SMITH: Yes, title 49, section 55. The 
resolution reads; 
"It is by Congress declared to be the 
true policy of rate-making to be pursued by 
the Interstate Commerce Commission in adjusting 
freight rates,that the conditions which at any 
given time prevail in our several industries 
should be considered in so far as it is legally 
possible to do so,to the end that commodities 
may freely move, It is required,in the 
investigation of the rate structure, which 


under that resolution it was mandatory for 
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us to institute, that in making 
any'change, adjustment or redistributiontunder 
the provisions of the resolution,we shall give 
due regard, among other factors, ber acne and 
comparative levels of market value of the 
various classes and kinds of commodities as 
indicated over a reasonable period of years 
to a natural and proper development of the 
country as a whole,and to the maintenance of 
an adequate system of transportation." 
Coming back to the passage I was reading from Ex Parte 166, 
I read the part that says : 
"Congress has recognized the importance 
pfuittilis; fector's =. 
That is the factor of reaching out farther and farther 
into distant markets, 

" ~- in the rule of rate-making, Section 15A as 
well as in the Hoch-Smith resolution. In no 
other country has there been such a degree of 
freedom of movement of commodities over great 
distances, Failure to recognize these 
characteristics in shaping the form, contour 
and substance of rate structures would be 
destructive of the interests of all concerned. 
We have taken steps from time to time on com- 
plaint and petition and on our own initiative 
to bring more order and balance into structures 
developed over a span of many years, but we 
have recognized and so far as possible have 
preserved the historic spirit and purpose of 
rates and rate structures, We have seen how 
dependent the shippers of many sections in our 


national economy are on the maintenance of 
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rate structures in whose formulation value of 
Service considerations have played so large a 
part." 

Then another passage: 

"Rail rates, still the backbone of all 
transportation rates, are geared into the economic 
life of every section of the country. None 
illustrate this point better than the rates on 
Such heavy moving commodities as lumber, citrus 
and deciduous fruits and iron and steel. The 

widely separated sources of these classes of traffic, 
and the desire of each producing area to share so far 
as possible in the markets of each section of the 
country, and the correlative desire of each 
market area to be able to draw from as many 
producing areas as possible, create a need for 
a level of rail rates and an adjustment between them 
which will move the traffic. Many producers, 
traders and consumers are wholly or mainly 
dependent on rail transportation." 

COMMISSIONER ANGUS: Do you think that amounts 
to very much more than an elaboration ay Peyene of service 
principle? 

MR. SMITH: I think it illustrates my argument, 
I think perhaps the value of service principle is helpful 
to my argument for exceptions to horizontal increases. 

It shows that the rate-making body should ever be 
mindful of the movementof traffic and the interests of 
the producers and also of the consumers, because it takes 
them into consideration too. Now, perhaps answering 
Dr. Angus on that point, it is only proper for me to 

say in the discussion of the Hoch-Smith resolution it 

was said in Ex Parte 123, 226, 1.C.C, Si, a6 page 7T 2s 
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THE CHAIRMAN: Ex Parte -- 
MR. SMITH: 123 -- that is 1938 --. 226 1.C.C., 
41, at page 77. It reads: 

"The requirements so found in the Hoch-Smith 
resolution are but declaratory as to what our 
duties have been at all times,in the exercise 
of the rate-making function." 

For that proposition the case of Ann Arbour 
Railway Company, 281 United States Reports, 658, is quoted, 
"Ever since general revenue cases began 

to come to us we have given consideration to 
matters such as those indicated so far as they may 
throw light on the reasonableness and justness 
of the proposals at issue. It is also well 
settled that in proceedings of this character 

it is strictly within our province, and,in fact, 
under the provisions of Section 15a of the Act 
it is our duty, to give due consideration to 

the question as to whether rates proposed 

will so effect the movement of traffic...It 

is also settled that the mere increasing of 
rates does not necessarily increase revenue, 


either gross or net." 


(Page 22417 follows) 
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THE CHAIRMAN: Having regard to what you have 
just read, and then looking on the other hand to what 
the Board of Transport Commissioners in Canada has said 
about its functions, do you see any difference in the 
jurisdiction, any limitation of the Canadian Board? -- 
that is, bearing in mind all this language you have 
read, what would you say to this? "It has been held time 
and again that rate-regulating commissions have no right 
whatever to attempt to equalize geographic, climatic or 
economic conditions." Then again, later on, "A railway 
may put in development rates with a view to increasing 
traffic, but such rates, I submit, the Board has no power 
to put in," and so on. "The Board is not empowered by 
Parliament to act as an arbiter of industrial policy." 
Do all those Statements, do you think, show that our 
Board has less power than the Interstate Commerce Com- 
mission? 

MR SMITH: No, I really do not think so, my lord. 
Of course, my argument is directed to the disturbance of 
existing rate relationships which have existed by putting 
into effect a horizontal increase, which in my submission 
disturbs or disrupts that relationship; but I do point out 
that apparently the Interstate Commerce Commission under 
the value of service principle does take into consideration 
the considerations which TI have mentioned , and in the 
judgments to which I have referred they have always taken 
those matters into consideration. It is just necessary to--- 

THE CHAIRMAN: I notice that the Hoch-Smith 
resolution has this -- you find that so often in the United 
States -- that limitation "so far as legally possible. " 

MR SMITH: Yes, my lord. It is only fair to say 
that in the Supreme Court Judgment one could find perhaps an 


indication -- perhaps that is putting it mildly -- that in 
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their opinion it dia not advance the position ae much 
farther than the law was before, 

THE CHAIRMAN: [It is only a resolution--- 

MR SMITH: It is only a resolution, but still--- 

THE CHAIRMAN: It igs expressly made Subject to the 
law. 

MR SMITH; Subject to the law, subject to such 
lawful rates, 

THE CHAIRMAN: Well, it says "in so far as legally 
possible", 

MR SMITH: "In so far as legally possible, and 
Subject to such rates", But appérently, as I will show 
your lordship, it is still regarded as a matter to be taken 
into consideration by the Commission, and I will read 
passages from the judgments in 166 and 168 and perhaps 
other cases in which they take into consideration not only 
the factors which are Specifically mentioned in the Sso- 
called rule of rate-making in section 15(2) but also the 
Hoch-Smith resolution. 

THE CHAIRMAN: Are you going to argue that our 
Board has not only the power but also the duty to adopt the 
Same considerations in fixing rates in this country? 

MR SMITH; Yes, my lord. 

THE CHAIRMAN: And that it has failed to do so 
so far? 

MR SMITH; Yes, my lord, that is quite right. 

THE CHAIRMAN: ~All right. 

COMMISSIONER ANGUS: Mr. Smith, in a general way do 
you think that it is a good thing to give legislative 
directives or directives by resolution of the legislature to 
an administrative body It to some extent diminishes its 
power, doesn't it? 


MR SMITH: Well, of course, I do not know of any 
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authority we have by way of resolution under our practice, 
but I cannot see that the method in which it is done makes 
“every much difference, Dr. Angus, if the principles which 
are laid down do not unduly fetter the rate-making body. 
If they are laying down a broad principle, as apparently 
was laid down in the Hoch-Smith resOlution, I can see 
nothing harmful in such a way of doing it. 

THE CHAIRMAN: Because they expressly say that 
they do not intend anything that is not in the law. 

MR SMITH: Yes, uy ‘lord. sitters so carefully 
worded, perhaps, that it loses its effectiveness. 

THE CHAIRMAN: I Supppse it is something similar 
to a preamble to one of our statutes.. 

MR SMITH: No, it seems to be a resolution. 

THE CHAIRMAN: I know it is; buteI-am Speaking of 
its effect. The Maritime Freight Rates Act is preceded by 
a preamble. Now, the preamble is not law; it just shows 
the reasons for the law that is about to be passed; but the 
preamble serves to show what Parliament intends to do. 

MR SMITH: And in case of ambiguity it might be 
resorted to. 

THE CHAIRMAN: Yes, but then you must have the 
Specific power in the Act to do it Just the same. You tell 
me, though, that you think that our Commission under our 
Railway Act has these Same powers and has failed to observe 
them. 

MR SMITH: Well, of course, their power is un- 
limited in any respect; it is just an implied power, because 
it is not exactly stated. It 1s ex'pressly stated in section 
325--- 

THE CHAIRMAN: Do you see any clash between the 
powers which you say the Board has i:and these declarations 


they have made themselves repeatedly, that they have nothing 
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to do with industrial conditions, industrial activities? 

MR SMITH: [I Submit, sir, that that is merely an 
expression of opinion. I submit they have power. 

THE CHAIRMAN; It is in the judgment, you see. 

MR SMITH: Yes, I know, but I submit they have 
power, if they so do it, but they are limiting their 
powers, they are circumscribing their powers, by those 
decisions. 

THE CHAIRMAN: That is what I want to know. Do 
you say that they in fact have the powers which they deny 
having in these judgments? 

MR SMITH: I submit they have. 

THE CHAIRMAN: Well, that is what I want to know. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: You Say, then, there is a clash 
between what our Board has said and what its real powers 
are; is that what you say? 

BRASMITHs Ves. I Say that the judgments to 
which I have referred in the Interstate Commerce Commission 
apparently say that the Hoch-Smith resolution is Yes iis 
declaratory of the law of the United States. 

THE CHAIRMAN: Well, assuming that to be the case, 
the point is, either our Board has or has not the powers that 
you wish them to have and to follow. Have you any amendment-- 

MR SMITH: TI have an amendment, yes, my lord, I 
have an amendment; I will come to that in a moment. It will 
follow closely the provisions of the rate-making rule. 

THE CHAIRMAN: You mean the United States rate- 
making rule? 

MR SMITH: Yes, my lord, section 15(a). But of 
course--- 

THE CHAIRMAN: Wouldn't it be better to come to your 


amendment, then? 
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MR SMITH: Well, my lord, I will be there in 
just one moment. 

THE CHAIRMAN: All right. 

MR SMITH: Perhaps I could Pass over page 26. of 
course, I want to point out that the Board in the present 
case, there is no question as to their power in any event 
to grant exceptions to horizontal increases. That is not 
Suggested for a moment. 

THE CHAIRMAN: The point is, what considerations 
must they bear in mind if they do such a thing? 

MR SMITH: That is the point. Such considerations 
as I have been advancing here from the--- 

THE CHAIRMAN: They must not entertain illegal 
considerations. 

MR SMITH: tllegal considerations. That was only 
in the Hoch-Smith resolution, but of course, as your lord- 
Ship knows, there have been in practically every rate in- 
crease, general percentage rate increase, exceptions as to 
coal and coke. Now, that followed the practice that was 
laid down in the United States in 2920, ana, an T recollect, 
it has been carried out throughout. There is one exception, 
and that is quite a large exception, because a large amount 


Of coal and coke--- 
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THE CHAIRMAN: Does anybody question the 
power of the Board to make - - 

MR. SMITH: Oh, no, my lord -- yes, they put 
the converse, there was a question - - 

THE CHAIRMAN: I mean our Board in Canada, 

MR. SMITH: You remember, my lord, there was 
a case before the Supreme Court, Mr. Justice Kerwin 
as to the question. There was a akeaneh ee to the 
power to make exceptions as to horizontal increases, 
but the power to grant horizontal increases. Mr. 
Justice Kerwin in his judgment decided that the Board 
had power to grant horizontal increases. 

THE CHAIRMAN: That doesn't say anything about 
their power to grant different sorts of increases. 

MR. SMITH: No, my lord. Perhaps then if I 
may go - - 

COMMISSIONER INNIS: Mr. Smith, it seems to 
me there is some pertinent information on page 26, 
if you would just go on in the regular way. 

MR. SMITH: <All right, my lord. 

In the passage from the Judgment in the 
21% Case (Pamphlet copy of Judgment, p. 65) to which I 
have already referred, the Board said that one difficulty 
with respect to the adoption of a varying or maximum 
increase was apparent, namely the lack of reliable 
traffic statistics from which to determine the additional 
revenue which would accrue from flat or maximum increases 
on particular commodities. The Board also stated that 
there was not on the record anything to enable any 
determination concerning the commodities and sections 
of the country and even the eienaman rates which could 


best’ bear the burden of an increase. 
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COMMISSIONER INNIS: That is a pretty 
important point. 

MR. SMITH: I think it is. 

THE CHAIRMAN: That is our own Board, yes. 

MR. SMITH: Mr. Forsyth, at p. 5605 of Vol. 29 
of the Transcript, suggested that if the Board thought 
that some traffic statistics were necessary in order for 
them to determine whether, as a matter of fact, the 
only workable and practical method was the horizontal 
increase, then somebody should have been asked to 
produce statistics and get them before the Board. He 
suggested that ultimately the Railways are the people 
who would have to furnish the information because they 
are the only people who would have it. And I respectfully 
submit that I agree with that suggestion. 

COMMISSIONER INNIS: Is that true in the case 
of the Interstate Commerce Commission? 

MR. SMITH: No, I don't think it is. 

COMMISSIONER INNIS: They collect their own 
statistics? 

MR. SMITH: I have quoted from the Majority 
Judgment in the 20% Case of September 20, 1949, and 
from the Judgment of Mr. Commissioner MacPherson of 
February 28, 1950, with respect to horizontal increases. 
These Judgments recognize, I submit, that the Board 
should consider the question of exceptions from horizontal 
increases. Mr. Commissioner MacPherson expressed 
the opinion that the railways should give also 
careful consideration to the question. 

I suggest that this question 1s one of 
vital importance, as has been recognized in the United 


States. I have quoted from recent Judgments of the 
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Interstate Commerce Commission. I repeat what was 
stated in Ex Parte 166, that the application of a 
percentage increase often excludes the long-haul shipper 
from the common market or compels him to reduce his 
prices so that he has no profit. 

Then I say that the railways themselves, 
in their proposals in Ex Parte 162 and 166, adjusted 
a combination of percentage increases to regional needs 
with certain maximum limits to lessen the unfavourable 
effect upon existing commercial relations and in some 
cases, stated flat amounts of increases. 

In addition, they assured the Commission that 
they would proceed by voluntary discussion and co-operation 
with the shippers and representatives of the markets 
to devise and endeavour to put into effect such 
measures as would restore former competitive relations 
as completely as possible. These undertakings were 
given after there had been a very extensive study on 
the part of the Commission and of the Railways into 
the incidence of horizontal increases. 

This I suggest emphasizes the point which I 
am endeavouring to make that both the Railways and 
the Board must, in order that the freight rate structure 
may be put on a proper basis, change their attitudes 
and adopt practices in conformity with those 
which have been followed for sometime in the United 
States. 

I submit that there can be no possible 
doubt but that the cumulative effect of the recent 
horizontal increases has been the disturbance of 


many rate relationships. 
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I therefore suggest that Section 325 be 


amended as shown in the amendment. 


That is the amendment which I have handed 
in. It differs somewhat from the amendment which was 
Submitted earlier. 

THE CHAIRMAN: This is your amendment? 

MR. SMITH$Y Yes, my lord. It will be observed - - 

THE CHAIRMAN: Pardon me a moment, before we 
take up your amendment, I see you seem to be saying 
here that the Canadian railways have never acted as the 
United States Railways. 

MR. SMITH: That is what I say. 

THE CHAIRMAN: Have they refused to? 

MR. SMITH: Well, the attitude they have 
adopted, as I understand it, in the rate increases cases, 
was that this was the proper way to do it. 

THE CHAIRMAN: What was the proper way to 
do 1t? 

MR. SMITH: Horizontal increases. 

THE CHAIRMAN: I know, yes, but they have 
never consented to meet with the shippers and discuss 
variations. 

MR. SMITH: I won't say they have refused 
to meet individual shippers. 

THE CHAIRMAN: So far as your knowledge goes. 

MR. SMITH: individual shippers, I won't say 
they have refused to meet individual shippers. 

THE CHAIRMAN: You see, you say here that:- 

"In addition, they assured the Commission 

that they would proceed by voluntary dis- 


cussion and co-operation with the shippers 
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and representatives of the markets....." 
MR. SMITH: That is, shippers generally. 
THE CHAIRMAN: Yes, 
".eee.t0O devise and endeavour to put 
into effect such measures as would restore 
former competitive relations....." 

MR. SMITH: I say they have refused to do that. 
What Mr. Jefferson said in his evidence is that if any- 
body had a complaint, they would discuss it with him. 
That is as far as they go, as I understand it. 

THE CHAIRMAN: All right then, what about 
your amendment? 

COMMISSIONER INNIS: Isn't there a very 
serious problem then that the Board is not equipped to 
get these statistics? 

MR. SMITH: That is right, it is not equipped, 
and it has not endeavoured - - 

THE CHAIRMAN: We had yesterday the case 
where the Board said that neither party brought them 
the information and therefore they proceeded - - 

MR. SMITH: I submit that that was not a 
proper attitude for an administrative body. 

THE CHAIRMAN: In that case you I suppose, 
say that the Board should not expect the parties to 
bring all the information. 

MR. SMITH: That is right. 

THE CHAIRMAN: But be alive to what is 
required and be equipped with means of acquiring it? 

MR. SMITH: Quite. Now, as I said yesterday, 
I am not proud of this effort of mine, my lord. It is 
merely designed with a view to trying to be helpful. It 
is suggested that notwithstanding anything contained in 
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this Act, amend Section 325, Sub-section 5 by making 
the present provisions of that sub-section as clause (a), 

THE CHAIRMAN: Pardon me a moment, you would 
strike out what is there now, would you? 

MR. SMITH: No, I don't strike out. The 
present sub-section 5 relates to the Crow's Nest rates. 

THE CHAIRMAN: That is, the ‘proviso does. 

MR. SMITH: Well, the whole sub-section 5, 
and I would amend sub-section 5 by making the present 
provisions of that sub-section as clause (a) and I 
would add (b) and (c), if I might here - - 

THE CHAIRMAN: Yes, all right. 

MR. SMITH: It will be observed that I do 
not suggest that the Statute should prohibit increases 
in freight rates by horizontal increases. 

I submit, however, that there should be 
legislation requiring the Board to give consideration 
to measures designed to correct maladjustments in the 
rate structure and to restore rate relations which 
have been disturbed : by percentage increases. 

I am fully conscious of the imperfections of 
the proposed amendments but trust at least that it 
will be found helpful when your Commission considers 
lhe very importmt question of the incidence of 
horizontal increases. 

My new clause (b) reads:- 

"(b) Notwithstanding anything con- 

tained in this Act the Board in the 

exercise of its powers to fix, deter- 

mine and enforce just and reasonable 
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Now, that is very close to the words in 15 (a) of the 
sub-section. 

",.++.Shall give due consideration, 

among other things; to the effect of 

rates on the movement of traffic by the 

company for which the rates are fixed 

and determined...." 

THE CHAIRMAN: Pardon me a moment, the 
railways? 

MR. SMITH: Yes, "the company" I think means 
"the railway company" in the Act. I think that is the 
word which is used, "company". 

THE CHAIRMAN: Oh, yes, they do. 

MR. SMITH: Then I add:- 

" see..to the effect of rates in dis- 

turbing rate relations....." 
THE CHAIRMAN: Well, you say:- 
",.e--Shall give due consideration, 

among other things, to the effect of 

rates on the movement of traffic by 

the company". 
Yes, "to the effect of rates in disturbing rate relations". 

MR. SMITH: And then the last clause: 

" ..eeand to the necessity for the 

maintenance in the interest of the 

public of adequate and efficient railway 

transportation service at the lowest 

cost consistent with the provision 

of such service." 
That, of course, does not deal with this problem, but is 
taken from the provisions of Section 15 (a). 


THE CHAIRMAN: Yes. 
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MR. SMITH: Now then, I have here in (c):- 

"The Board shall, upon the application 

by or on behalf of any party interested, 

or may of its own motion, for the purpose 

of considering the effect of rates in 

disturbing rate relations, inquire into 

the incidence of all or any rates fixed, 

determined or enforced since the 7th 

day of April, 1948, and shall change and 

alter such rates in such manner and to 

such extent as it may consider necessary 

or expedient in order to restore rate 

relations which it may find to have been 

unduly disturbed." 

THE CHAIRMAN: Pardon me just a moment, would 
that have the effect of adding to what they have already 
been directed to do in that Order in Council, general 
revision? 


MR. SMITH: I think so, my lord, because I 


_think that deals with the equalization of rates. This 


is in connection with the disturbance of rate relations. 

COMMISSIONER ANGUS: But to equalize rates, 
if that equalization is subject to an obligation that in 
doing so you are not to disturb rate relations, equaliza- 
tion itself might disturb it. 

MR. SMITH: Well, there 1s no provision by 
any Statute as to the equalization of rates, It is 
merely an investigation on the part of the Board into 
the question of equalization of rates. 

THE CHAIRMAN: What is? 

MR. SMITH: This Order in Council is not a 


Statute of course. As I was pointing out to Dr. Angus, 
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it is merely a direction from the Government for the Board 
to inquire into the question of the equalization of rates, 
but this is a provision in the Statute which would render 
it obligatory upon the Board to - - 

THE CHAIRMAN: Yes, but this investigation they 
have been directed to make is with a view to the establish- 
ment - - 

MR. SMITH: Yes. 

THE CHAIRMAN: Of a fair and reasonable rate 
Structure which will under similar circumstances and 
conditions be equal in its application to all persons 
and localities, subject to special statutory provisions. 

MR. SMITH: That, I submit, is a direction for 
the Board to investigate into the question primarily 
of equalization of rates. I don't think it touches this 
point, and in any event what I am suggesting is an 
amendment to the Statute, not a matter of investigation. 

COMMISSIONER ANGUS: I am fully clear about 
that, but what I meant was this, that we have had 
before us a good many recommendations for equalization, 

I mean, looking on equalization as desirable. Now, is 

this something which would make an exception, as it were, 
to the principle of equalization -- make it in a very 
authoritative way, of course, by Statute. : 

MR. SMITH: Well, of course, this question of 
equalization is a very nebulous subject, as I see it, 
and I must confess that I don't know all the ramifications 
of equalization. What I am here endeavouring to provide 
for is against an evil which I think exists in the present 
law, and which I think can only be done by, perhaps in 
view of the attitude which the Board has taken previously, 


imposing some obligation. 
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THE CHAIRMAN: Well, it is interesting to note 
that the same sentence calls upon the Board to make 
this investigation with a view to establishing equaliza- 
tion by a fair rate structure. 
MR. SMITH: Yes. 
THE CHAIRMAN: The reason for it, that there 
have been complaints against the horizontal rate method. 
MR. SMITH: TI see, 
THE CHAIRMAN: The Committee observed that 
one of the representations made by the petitioning 
Government is that a horizontal or flat percentage 
increase of 21% in all freight rates disregards and 
accentuates existing disparities in the freight rate 
Structure, and that this had already been the subject 
of a direction to the Board, I presume that is the 
direction on certain eypaaawi: 
"As set out ar an Order in Council. 
(and it gives the number) in which the Board 
was permitted to make a thorough investigation 
of ~the rate structure with a view to the 
establishment of a fair and reasonable rate 
structure which will under substantially 
Similar circumstances and conditions be equal 
in its application to all persons and localities." 
That is, the Government says that certain persons and 
localities complain that this horizontal increase has 
been - - 
MR. SMITH: I don't know if the Government 
properly construed that complaint of the Provinces, 
and I don't want to be bound by action of the Government 


in the terms of the Order in Council. What I am coming 
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to here is that to this Commission which was created 
after that Order in Council - - 

THE CHAIRMAN: I know, but we want to find 
out what the Board has been directed to do, you see, 
but you are against horizontal increases -- not always? 

MR. SMITH: To a certain extent. 

THE CHAIRMAN: Sometimes, put it that way. 
The Cabinet assumed that all these petitioners of these 
provinces were against horizontal increases. 

MR. SMITH: Yes, I think that is quite right. 
They Bll joined = 

THE CHAIRMAN: That includes Nova Scotia? 

MR. SMITH: That includes Nova Scotia. 

THE CHAIRMAN: Then therefore they say that 
Since everybody complained about these horizontal increases 
therefore it says to the Board: "You go on and conduct 
a general investigation and establish a rate . Structure 
which shall be equal." You have the word "equal" here 


and that is a hard word to get at. 
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MR. SMITH: Perhaps, my lord, it might be of 
interest to the Commission if I just went beck e little 
on the history of recent events. A general freight rate 
investigation was ordered efter the decisioninc. inetbhe 
21% Cese and before -- 

THE CHAIRMAN: October 12, 1948, 

MR. CARSON: April 7, 1948, 

BRAMOMITH tye, Ard. ‘Ts 

THE CHAIRMAN: I am just reacings from, it, 
"Certified to be 2 true copy of a minute of a meeting of 
the Committee of the Privy Council, approved by His Excellency 

the Governor General on 12th October, 1948, 

MR. CARSON: This is P.C, 1487. 

THE CHAIRMAN: There ere two, maybe, 

MR, SMITH: Yes, there ere two. There is the 
Order in Council on the -- 

THE CHAIRMAN: They have given me two here. ‘One 
is April 7, 1948. 

Ma. .eoMtinew Yes, that is it. 

THE CHAIRMAN: That is quite right. The other 
one is October 12, But the language, so fer es I can see, 
is the same. 

MR. SMITH: I think what your lordship will find 
is that they quote the other one. 

THE CHAIRMAN: I have it now. The one of April 7, 
where they heard the appeal. 

MR. SMITH: No, my lord. The April 7 was the one 
which directed the Board to make the general investigetion. 

THE CHAIRMAN: Oh, yes. Then the leter one -- 

MR. SMITH: Between thot date end the lster one, 
there has been an appeal esserted to the Governor in Council 
from the judgment. 

THE CHAIRMAN: Yes. 
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MR, SMITH: And then after the hearing before the 
Governor in Council of that appeal, the other Order in Council 
was issued in which the former one is recited. 

THE CHAIRMAN: The first Order in Council gave them 
the same direction, to hold this general investigation "with 
a view to the establishment of a fair and reasonable rates 
structure", and so on, Then the second Order in Council 
States since then as we have had representations against 
horizontal increases, the Board has been instructed to con- 
duct this investigation, as if that was an answer to the com = 
plaint against horizontal increases, 

MR, SMITH: I think that if you will look at it, my 
lord -- and I do not know if your paging is the same as ours -- 

THE CHAIRMAN: No. I just have the loose copy. 

MR. SMITH; The Order in Council P.C.4678 which is 
dated October 12, 1948, was after the argument before the 
Privy Council, 

THE CHAIRMAN: Yes, 

MR. SMITH: It reads: In their petition,"the petition- 
ing governments represent that ----" These are the grounds 
which were asserted to have been contained in the original 
judgment, the judgment in the 21% case. And one of these grounds, 
ground (j)is that "The Board erred in authorizing a horizontal, 
or flat percentage, increase of 21% in all freight rates, dis- 
regarding and accentuating existing disparities in the freight 
rate structure, and the Board further erred by failing to limit 
the authorized increase to flat maxima amounts." 

THE CHAIRMAN; That is the one the government picked out. 
The order-in-council states: 
| "The committee observe that one of the representations---" 
MR. SMITH: Yes -- "one of the repres:entations made by 


the petitioning governments is that a horizontal 
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or flet percentage increese of 21% in all freight rates dis- 
regards and eccentuates the existing disperities in-the 
freight rete structure, end Sieh, ae eens been the subject of 
@ direction to the Board,as set out in Order in Council 

P.C. 1487 of April 7, 1948 in which the Boerd was directed 
to wer og ow meer Sites investigation of the ratesstructure of 
railways pailwey companies which ere under the jurisdiction 
of Parliament with a view to the establishment ap Peay and 
reasonable ratesstructure which will, under substantially 
Similor circumstances end conditions,be equel in its appli- 
cation to all persons sand localities subject to such special 
Statutory provisions as effect freight rates. 

If you will Jook, my lord et the last paragraph 

of that Order in Council you will find: 

"The Committee therefore advise that the Boord be 
directed to consider in the light of -* such changes in 
conditions of operations as have or will have taken 
plece, the complaints -<- 

I submit that is a11 the complaints , A to J. 

THE CHAIRMAN: Oh, yes. 

MR. SMITH: It continues: 

"set forth in the petition concurrently with the 
pending epplication fora further increase in freight 
rates, --" 

That is the 20% increase so-called. 
".-and thot the disposition by the Board of the 
metters set forth in the petition and any revision of 


Order No. 70425 that may result --- 


Thet is the judgment in the 21% C se. 


" w-from such consideration be made by the Board in 


relatiion to its disposition of the said pending 
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epplicotion." 

THE CHAIRMAN: But the language shows, does it 
not, thet in the opinion of the government this question 
of horizontal or flat percentoge incresses wes wrapped up 
in the question of the equalization of rates? 

MR. SMITH: There is no doubt about that. 

THE CHAIRMAN: That is the onswer to the question. 
There is this connection between these two, 

MR. SMITH: I suppose the question of equéelizetion 
enters into it; I suppose you have to take into consideration 
all rates, 

COMMISSIONER ANGUS: As I understand it, the 
horizontal increases have been challenged on two quite 
different grounds. One is that they accentuete existing 
disparities ,.like the mountain differential oe scale, 
and the remedy is equalization. The other is one you have 
given, that they distort market relationships and thet those 
Should be restored. Those two lines of criticism lead to 
two lines of suggested remedy. One is equolization. The 
other is your amendment. I am asking if those two things 
are consistent, if you can have both, 

MR. SMITH: I am not asking for equalization. 

COMMISSIONER ANGUS: No. But we ere faced with 
the two representations, 

MR. SMITH: What I am asking for is the restoration 
of rate relationships. 

COMMISSIONER ANGUS: I am quite clear about that. 
But does thet meen thet it should be an exception to any 
equalization thet takes plece? 

MR. SMITH: I suppose it should. 

THE CHAIRMAN: Would whet you ere esking for 


be a departure from horizontel increases? 
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MR. SMITH: It woulda be e deperture in certein 
instances. I am not aSking for 93 statutory 
prohibition of horizontal increases, But whet I em asking 
for is that ,in such cases ag relations ore disturbed, v 
measures provided by exception, by putting into effect ex- 
ceptionsfrom the generel increase, 28 to restore the rote 
relations. That is what I am asking for, 

COMMISSIONER ANGUS: One more question. It is 
really to define the beoring of this on the other representa- 
tions meade by other Counsel. I have no doubt thet when the 
mountain differentiol was ebolished, some rate relationships 
were distorted and thet some people got advantages now. Some 
people in Vencouver get advantages in the Edmonton market 
that they had not had before, to which the Edmonton people 
objected. Would the effect of your amendment be to re-open 
that question in order echose eeterine rate relationships? 

MR. SMITH: I do not think so. 

THE CHAIRMAN: What do you want done? If you tell 
us Specifically what you want done, it would help us, 

MR. SMITH: For instance, let us take the cage of 
8 producer in Nove Scotia and a producer in Manitoba 

THE CHAIRMAN: When you soy"producer", wh>t do 
you meon? 

MR. SMITH: A man who is Shipping goods to 2 common 
market. 

THE CHAIRMAN: You seid"s producer." 

MR. SMITH: A producer. 

THE CHAIRMAN: What kind of producer? 

MR. SMITH: Any kind of producer; a producer of 

primary goods or a manufacturer. maces 

THE CHAIRMAN: Either 5 primery or a monufacturer. 

MR. SMITH: Yes.» He is shipping goods to 2 common 


market in competition. 


a 


ies 


ng 


7 
: are = 
LG 7 


By 
od binow 2x” tiriae c 


vy ae a 
nes : = 40% 4 ditsae tod ae  seoithis a 

> E3Ehs ke T ded cu  Tecedetonh feagoeie sdiete Hote aden 
: Upodriite LE ic pacPSelow ee eon aca Hove at; gold ea ‘aot 

; 7 ' Phe oe ge ~ i. 

aa S568 +i? grttdutr yd (mekeqoexe va bebiverd iveasa 

we ‘a or : *) eee. a i eal ae 

se Sdt agadae: od) Be .CeRgetont tetera, sa cits aie tiqed 


etolrteLor- 


‘* 


UIMOTZI MNOS 


teh z d : mere == ‘ te Lae : 2 + i 
“ce ‘ ‘ + u : = i € a Preece ‘tts Jay er . - 
¢ : = . : s 4 ~ - af fT 77 T 
h hs qi ¥ ‘ 4 ¢ ble Pik 1 -« 
, : i nee ‘J Hy - ’ ie ive 5 ane ~ : ds as * i y 
be : gy oh 0 = ee) iets Go ca BM Povenrs e 
LWOW GW Vey voile LLOVS £4089 
: ae 5} Gat ‘ ‘ . : om 
Pos + ie es ~~ art . ee 
. - > . ¢ . — | 
" >" - eden JP e/a 
4 
” nt Pigeea a ce OT : “= ite ‘ sae 
= . 5 ' in - ss oS ‘me + ,ore fer 
} ve h . aTs ttoo y ak T99eD0s 
+ 
: : . m tr. . eur 
£ Pad 42 ¥ LOY ITN $% sis 7 
v 


- oie ©: en re . od » oY fs a 
oe. a ‘ a Le ab ho be ia Tt - 
~ fit I i 1 @6di aA THTIG it 
i ick ve 
Bryn y ae 
~av VAS! 
a ” « aaa . “% ee 
Pa ‘ ae 4 Ha Ce as 
t : , oe - ey + Ten ee ann ines 
ea I at ism 28 & . ; saath i 
i 
" oe a sas , 
a? a fi aU 
Shed ea pages ooh. a 
; nh Ae ‘ B. - “> ad 
vor i ¥ } . Stitt x iW : HAMS i 
, eS Bey fe Reed 
‘ 7 Pus — i et Sw ee A 
. . ae 4 , 
; y sxg0ubC%g “lo DALN Yaa 
a Meet: a” OE ee isa Fe : 
au or CG + 
or Tous Te toe 6 SC ste oe ‘exe aa 
2 BL a ann 
. tus ea fac a 2 ' 
nie 9 to Yromny 6° ter ‘aw gno oT, | 
mu rc toni” -& tide ; 
: 
a? — 


t* 
+ 


3 ehcce patyg fils wr SH ‘eet 


we - 22439 - Mr. Smith 


THE CHAIRMAN: Wheat morket? T 5 Montreel? 

MR. SMITH: Yes, we Will: soy Montreal or Toronto. 

THE CHAIRMAN: Montresl or Toronto. 

MR. SMITH: And the rate relotionship there, eas 
pointed out, where one was competing <-- 

THE CHAIRMAN: Who ore his competitors there and 
where sre they? 

MR, SMITH: We will soy there is 3 competitor in 
Manitoba. It is not a great manufacturing centre, but we 
Will say there is a competitor in Menitobs, shipping to 3s 
common market in Onterio; and the freight at the time before 
the horizontal increase was $1.00. 

THE CHAIRMAN: In both cases? 

MR. SMITH: A dollar in one case ona soy fifty cents 
in the other case. 

THE CHAIRMAN: In the Manitoba case? 

MR. SMITH: I will take it ogoinst my province 
for the time wos eee that Manttoba was $1.00 and Nove 
Scotia was .50¢. It does not make ony difference, there is 
a 20% increase. In one case the increase is .20¢ aaaene 
ether ts -10¢. That difference offects, I submit, the 
competitive position of the two persons. I want some pro- 
tection against that. 

THE CHAIRMAN: Thot is, in that case you ere ogainst 
ae increase ? 

MR. SMITH: Yes, the full extent of the horizontal 
increase, I want some protection, I want 9 moximum on that. 
It may be that it would only be fair not to put it on an 
exactly equal basis,but put us on such 2 basis 2s we can 
compete on a fairly reasonable basis. 

THE CHAIRMAN: The Board hes power to give you that 
now, has it not? 


MR. SMITH: Surely. I think the Board has power 
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to give thet. Whet they heave done is - that they have 
Just token the easy method. That is my objection. They 
have token the easy method, as pointed out by Sherrington 
in thet English book to which I referredThey just slepped 
on en increase. That is the eesy wey to get it. They say, 
"We have not any stetistics, end therefore thet is the 
only woy we can do it." I submit that is not carrying out 
their obligations under the present law. It may be perhaps 
that no legislation is required, If they would endeevour--- 

THE CHAIRMAN: Have not the Boord, in the 21% Case, 
heard a11 thet sort of ergument? 

MR. SMITH: I beg your pordon? 

THE CHAIRMAN: The Board, in the 21% Cease, listened 
to arguments of that kind. 

MR. SMITH: Yes. 

THE CHAIRMAN: And decided -- 

MR, SMITH: that they did not have statistics. 

THE CHAIRMAN: Theat is it. They did not - soy 

they did not have power. 

MR. SMITH: No, thet they did not have stotistics. 
The Board might have been right. I am not at the present 
moment arguing the 21% C-se or the 20% Case. Perhaps o 
revenue case is not the proper cese to de3l with these 
questhLons, But whet I om suggesting is that the Boord should 
be continually making 2 study of these questions, that 
they should have evailable statistics, and that they should 
be consulting with the roilways to look into the incidence 
or effect of a horizontal increase end therefore, as they 
had in the United States -- 

THE CHAIRMAN: You mean without ony complaint from 
anybody? 

MIR, SMITH: Yes, without any comploints, or where 


there ore; complaints. 
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THE CHAIRMAN: Oh well, where there ere complcints, 
it is easier, 

MR. SMITH: Where there sre complaints, there would 
be privote complaints, 

THE CHAIRMAN: Where there ere complaints, they 
might specify localities end so on, end that is much easier, 

MR. SMITH: Yes. 

THE CHAIRMAN: Do you think they can look around 
all over Caneda and sey, under their own motion -- 

MR. SMITH: AS a matter of fact -- 

THE CHAIRMAN: Pardon me - that some shipper, 
although he does not know it, is es 90 matter of fact suffering 
from these rates ond HeRer ae ee he going to change it,? 

Is that the idea? 

MR. SMITH: No, my lord. I do not say that, But 
the Boord by this time know something sbout conditions which 
exist in the major industries in Canada snd must know 

something of the local conditions. It is my Suggestion thot 
they should be making a study of these conditions with 2 view 
bo ea that position; ond thot study means that there should 
be constant conferences not only with the railways 

‘ but elso with the lerge shippers, to ascertain what the 
effect of the rate chamges ore; that they should be building 
up 8 body of informstion, which undoubtedly they have in the 
United States; because here 311 the reilways ore able to 
come in and join in an application for en increase as in 
Ex Parte 162 end 16€ , in which there ere perhaps exsggerotions. 
There is a multitude of exceptions. There you have en informed 
commission, one informed of conditions throughout the length 


and breedth of the country. 


(Page 22445 follows). 
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Here we have the easiest method of getting money for the 
railways just put in by the stroke of a pen, My sugges- 
tion is that the method is just as important,and perhaps 
more important, than the quantum of the freight rates 
that are paid because it affects the competitive position 
of shippers all over Canada, 

THE CHAIRMAN: That is right, but you will 
notice that in all these American declarations you bring 
to us they have arisen in some case or other, ex parte 
this and ex parte that. 

MR. SMITH; These are general freight rates cases, 

THE CHAIRMAN: If the Board were to be expected 
to have this view of the whole of Canada all the time 
before it, and if it found something that should be 
corrected and corrected it, is there not a possibility 
that they might find some Pde ee correct and not see a 
great many other things? 

MR. SMITH; That is quite possible, but at least 
there should be -.- 

THE CHAIRMAN; Whereas when they wait for somebody 
to complain then they know where to go and they know what 
to do. All the cases you have quoted to us were cases 
contested before the Interstate Commerce Commission. 

MR. SMITH: Yes, but what these cases say is 
that in between these cases there is this constant study 
being made, 

THE CHAIRMAN: Information is being gathered. 

MR. SMITH: It is being gathered in between these 
cases, 

THE CHAIRMAN: Does the United States Commission 
by itself without anybody applying to it make orders on the 


railways reducing rates or increasing rates without any 
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request from anybody? 

MR, SMITH: I assume -- I have not looked at the 
Interstate Commerce Commission Act. 

THE CHAIRMAN; That is what you say ought to be 
done? 

MR. SMITH: Yes, sir, There is no doubt they 
have the power. 

THE CHAIRMAN: I am not talking about power, I 
want to know whether they do it in effect. 

Having received information from its own people, does the 
United States Commission order railways to make a decrease 
from one point to another? 

MR. SMITH: In some commodity or some rate, yes, 
certainly. 

THE CHAIRMAN: Without hearing anybody? 

MR. SMITH: Usually I suppose they would give 
them an opportunity to be heard, I think, however, they 
have the power to act on their own motion, but I think 
they would give both sides the right to complain, 

THE CHAIRMAN: In what you have in mind this would 
be simply that the Board would have this clear view all the 
time of all relationships, 

MR. SMITH; I am merely speaking of the study 
they would be making, When they come to act on the infor- 
mation or statistics they obtain -- 

THE CHAIRMAN: When would they come to act, when 
somebody asks them to act? 

MR. SMITH: Yes, 

THE CHAIRMAN; I understand that, but I thought 
you were saying they should act whether or not anybody asked 
them, 

MR. SMITH: And they can act and do act of their 


Own motion, 
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THE CHAIRMAN; Who does? 

MR. SMITH: The Commission, 

THE CHAIRMAN: How do they act of their own motion? 

MR. SMITH: By adjusting the rate accordingly, 
I think the decision to which I referred, Ex Parte 168, shows 
what they take into consideration, 

THE CHAIRMAN: I am not -- all right, go on. 

MR. SMITH: "Since the interim increases 


were authorized in our former report in this proceeding 
there has 
been some decline in the expected volume of 
treific.. 2! 
Then they say: 
"For reasons already stated ,we consider 
it necessary ,in carrying out our duties under 
Section 15a4(2) of the Interstate Commerce Act, 
in the light of the direction or the national 
transportation policy of Congress ,now. to permit 
further increasesin rates," -. 
THE CHAIRMAN: Was there an application before 
them for an increase? 
MR, SMITH: Yes, my lord, 
"== to permit further increasesin rates and 
charges to be filed Fa ees effective without 
Suspension at an early date. We are mindful 


Showt 
of the ak 


made by protestants as to various 

rate adjustments ,as adverted to in this report, and 
it is to be understood that our conclusion: and the 
findings which follow will be without prejudice 

to subsequent examination of the reasonableness 

and lawfulness of any particular rate or rate 
Structure increased,"as herein authorized", 


They reserve the right to consider this question, 
THE CHAIRMAN: Did our Board not also reserve 
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the same right in the 21% case? 


MR. SMITH; The 
THE CHAIRMAN; 


re is provision on particular application, 


What is the language that immediately 


follows what you have read there? 


Then 
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nee an interim increase were 
ur former resanusthare haenconee 
the expected volume of traffic from the 
at the first hearings, We have endeavoured 
extent of that decline, and have taken 
in our estimate of the increasai expenses 
adjustment to a 40-hour week, which we 
$380 millions, or dout $70 millions less 
te made by the President's Emergency 
er last. Experience will show the actual 
em of expense, but meanwhile substantial 
r must be made. The anticipated revenue 
ses in rates and charges herein authori- 


o be just and reasonable is necessary 


ners in meeting these outlays," 


ready stated, we are mindful of the 
protestants as to various rate adjust- 
ted to in this report, and it is to be 


our conclusions and the findings which 


follow will be without prejudice to subsequent examina- 


tion of the rea 


Sonableness and lawfulness of any parti- 


cular rate or rate structure increased as herein au- 


thorized," 
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THE CHAIRMAN; That does not answer the question, 
How will they proceed? Will they ask until somebody asks 
them to change it? 

MR. SMITH: I think it is implicit in that that 
they will do it themselves, 

THE CHAIRMAN: Well, do you know as a matter of 
fact that they do? 

MR, SMITH: That is my understanding, I cannot 
speak with any confidence about it because it is not clear 
from the judgment. 

THE CHAIRMAN: You think our Board ought to be 
put in a position where it can act for itself, order an 
increase or decrease without any application by anybody? 

MR, SMITH: That is rights That is what I 
Suggest. Then they add: 


"We may add that, as the petitioning carriers have the 


-- it puts the burden on the railways and I assume it is 
not assumed by the railways in Canade -- 
"_--of initiating and maintaining rates ----- 
THE CHAIRMAN: Does the Commission fix whet we call 
a ceiling on rates down there? 
MR, SMITH: Yes, they fix both a ceiling and a floor, 
maximum and minimum, 
"---the burden is on them in good faith and with all 
possible promptness and in a spirit of cooperation to 
devise and suggest for the consideration of the shipping 
public the rates which in their judgment will correct 


maladjustments, 
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That is the point, I have already made the 
Statement that there is not only an obligation on the Board 
but also a burden on the railways. 

THE CHAIRMAN; Put there by the Commission? 

MR. SMITH: It is put there by the Act, 

THE CHAIRMAN: You say the Commission have said 
that. You have just read that? 

MR. SMITH: I say that in the interpretation of 
the law -- 

THE CHAIRMAN: I did not quite catch that. Maybe 
it is there, 

MR. SMITH: It is not a burddén placed by the 
Commission; it is a burden placed by the law. 

THE CHAIRMAN: Perhaps our Act should be amended. 

MR. SMITH: "We may add that as the petitioning 

carriers have the burden" -- 
I submit that means under the law. 

THE CHAIRMAN: It may mean that the Commission 
will put the burden on them. 

MR. SMITH: I submit not, that as the petitioning 
carriers have the burden of initiating and maintaining rates 
that comply with the Act. 

THE CHAIRMAN: What does the Act say about the 
burden? 

MR. SMITH: I have not the Interstate Commerce 
Act. There is a provision, 

THE CHAIRMAN: Would that be a good provision to 
put in our Act, that the railway shall have the dutyof 
doing these various things? 

MR. SMITH: It might be. I submit, however, the 
onus is still on the railways. 

THE CHAIRMAN: Why do you assume that? 

MR. SMITH: All rates must be just and reasonable, 
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THE CHAIRMAN: Yes, it is the duty of the Board 
to see to it, to fix and maintain just and reasonable 
rates, You are arguing then that the railways should keep 
in touch with the shippers? 

MR. SMITH: Yes, 

THE CHAIRMAN: Do you know of anything in our Act 
which compels the railways to do that? 

MR. SMITH: No, there is no express provision 
which compels the railways. 

THE CHAIRMAN; Do you want an express provision? 

MR. SMITH: Yes. I suggest that there is that 
burden on them now under the Act, that implicit in the 
requirement that allrates must be just and reasonable 
there is a burden on the railways to have rates which are 
just and reasonable, 

THE CHAIRMAN: You see the terms "just and 
reasonable" are those which say that it is the duty of the 
Board to fix and maintain just and reasonable rates, The 
Board has fixed rates over and beyond which no railway can 
go. 

MR, SMITH: That is in amount? 

THE CHAIRMAN: Yes, 

MR. SMITH: Maximum rates. 

THE CHAIRMAN: Are those not assumed to be just 
and reasonable rates? The railways cannot exceed them, 
They can go beneath them, 

MR. SMITH: That is quite right. I would have 
to look at the section in the Interstate Commerce Act on 
the question of just and reasonable rates. It is a question 
of interpretation, as I understand it. Perhaps I was 
misled by the question of onus. 

THE CHAIRMAN: Take this case, Here is a rate, 


we will say, on some commodity from one point to another and 
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the Board authorizes a charge of $1, The railway asks 
for 90 cents, not $1 and the Shippers say that is too high, 
that they cannot afford to pay 90 cents. I am not 
talking now about any discrimination, Would not the 
answer be that the Board has authorized a rate of $1 and 
therefore you cannot say it is unjust and unreasonable. 

If you want to have it reduced go to the Board, Is that 
not the condition today? 

MR. SMITH: I was going to Say perhaps I was 
misled by the question of onus. It was admitted in the 
20% case that the onus to show that an increase was 
necessary was upon the railways. That, of course, is a 
different question from the one raised by your lordship, 

I had not examined very deeply into this question, and 

the position is not the same in the United States as Canada. 
If there is not a duty upon our reilways under the present 
Act in my submission there should be such a duty similar 

to that imposed upon the railways in the United States. 

THE CHAIRMAN; Then will you give us the provision 
in the Interstate Commerce Act? 

MR, SMITH: May I give you that later? Z 
Shall have to look at that question, my lord. I am not 
prepared to discuss it, 

THE CHAIRMAN: You should make it clear exactly 
what you want in the way of law. 

MR, SMITH: Yes, what I want in the way of law. 

I said that I was not proud of my workmanship in this -- 

THE CHAIRMAN: I know. If you are assuming 
that the railways must do this and that, and then there is 
no legal authority behind it your assumption would not go 
very far, 

MR, SMITH: That is quite right. In my submission 


there should be that obligation upon the railways. I will 
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at least go that far, 

THE CHAIRMAN: To keep in touch with shippers 
continuously with a view to making necessary adjustments 
of rates, and so on, 

MR. SMITH: That is right. 

THE CHAIRMAN; An overseeing power of the Board 
in all cases, 

MR. SMITH: Apparently thet is the situation in 
the United States, and I think our Board should have a 


Similar power here, if they have not already got it. 


(Page 22457 follows) 
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THE CHAIRMAN: In your amendment you are still 
on (b), are you not? 

MR SMITH: (b), yes, my lord. 

THE CHAIRMAN: " . . . the Board in the exercise 
of its powers to fix, determine and enforce just and 
reasonable rates shall give due consideration, among 
other things, to the effect of rates on the movement 
of traffic by the company for which the rates are 
fixed and determined, to the effect of rates in dis- 
turbing rate relations," -- 

Is that the right word? 

MR SMITH: I think so, my lord. 

THE CHAIRMAN: Not "trade relations"? 

MR SMITH: No, my lord. I think that is the word 
that is commonly used. 

THE CHAIRMAN: " . . . to the effect of rates in 

disturbing rate relations, ..." 
That must mean new rates disturbing old relations. 

MR SMITH: For instance, the words were used in 
these cases, speaking about disturbing pre-existing rela- 
tions. 

THE CHAIRMAN: Disturbing what? 

MR SMITH: Pre-existing relations. 

THE CHAIRMAN: What relations? 

MR SMITH: The words, I say, used in 276 -- I am 
just endeavouring to answer your question as to the word 
"relations" -- they Speak of disturbing pre-existing rela- 
tions beyond the possibility of remedial correction, so as 
to maintain--- 

THE CHAIRMAN; Wouldn't that mean market relations, 

trade relations? 

MR SMITH: "To devise and endeavour te put into 


effect such measures as will restore former competitive 
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relations as completely as possible : a 
"The rates which in the judgment will correct 


."" -- in another sense. 


maladjustments 
"The application of a percentage increase to both 
long and short haul compelling competing shipments 
results in widening the amount of the difference 
between the rates a” 
"As to exclude the long haul Shipper from the 
common market x 
THE CHAIRMAN: Well, I would like to make sure 
of this language -- "the effect of rates in disturbing 
rate relations". 
MR SMITH: Yes. In this proceeding it is shown -- 
I am quoting from 266 I.C.C. at 537: 

"In this proceeding it was shown that the 
petitioners decided upon a combination of percentage 
increases "--- 

THE CHAIRMAN: That is the railways, is it? 

MR SMITH: That was the railways, yes, my lord. 

-- "adjusted to regional needs with certain maximum 
limits to preserve traffic and lessen the unfavourable 
effect upon existing commercial relations and in some 
cases stated flat amounts of increase. They undertook 
the maintenance of the largest amount of traffic 
possible for their lines as against competitive 
interests or the loss of traffic or substituted 
service," 

THE CHAIRMAN: I notice you read there "commercial 

relations". 

MR SMITH: Yes, my lord, "commercial relations". 

THE CHAIRMAN: I am wondering whether that is not 


what you mean here. You say, "the effect of rates in dis- 


turbing rate relations". 
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MR SMITH: Yes, my lord. 

THE CHAIRMAN: You see, I am not sure that that 
could be given a meaning. 

MR SMITH: "Many questions of preference and 
prejudice between localities ana commodities are 
claimed" -~ 

questions of prejudice between localities and commodities -- 
that is another expresiion used. I think the word 
"relations" is right. Perhaps "commercial relations" might 
be better. 

THE CHAIRMAN: You had better look into that. 

MR SMITH: Yes, my lord, 

THE CHAIRMAN: Because I do not see what it means. 

MR EVANS: I think, if I may help my friend, it 
undoubtedly means rate relationships. 

THE CHAIRMAN: Well, it says "the effect of rates 
in disturbing". 

MR EVANS; I am not going to clear up all my 
friend's difficulties, but I think what he is talking about 
are rate relationships. 

THE CHAIRMAN: TI know, but he talks about it this 
way; he says, investigate the effect of rates. 

MR SMITH: Well, I think that is wrong; but it is 
the effect of increases. 


THE CHAIRMAN: One of you must be wrong, because--- 


COMMISSIONER INNIS: Don't you mean the effect of 
new rates? 

MR SMITH: Rate increases were what I had in mind, 
of course. 

THE CHAIRMAN: Do you think it means rate adjust- 
ments? 

MR SMITH: Rate adjustments, yes, that is better, 


because it works both ways -- fairer to my friends. 
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THE CHAIRMAN: The effect of rate changes. 

MR SMITH: Rate changes, yes, my lord. 

THE CHAIRMAN: In disturbing rate relations. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Well, that may give it a meaning. 
All right, then, go on. 

MR SMITH: '"(c) The Board shall, upon the applica- 
tion by or on behalf of any party interested, or may 
of its own motion, for the purpose of considering the 
effect of rates in disturbing rate relations, inquire 
into the incidence of all or any rates fixed, 
determined or enforced since the 7th day of April, 

1948 and shall change and alter such rates in such 
manner and to such extent as it may consider necessary 
or expedient in order to restore rate relations which 
it may find to have been unduly disturbed." 

THE CHAIRMAN: Does that mean all competitive 

rates, agreed charges, commodity rates, and everything? 

MR SMITH: I think it would. 

THE CHAIRMAN: Does "fixed, determined or enforced" 
mean by the railways? 

MR SMITH: I am using the words of the Board, "in 
the exercise of its power to enforce, determine and enforce". 
Those are the words used in Sub-section 5. 

THE CHAIRMAN: You only mean, then, rates which 
they have themselves authorized? 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Well, that is one thing. 

MR SMITH: It would be the horizontal increases. 

THE CHAIRMAN: I beg your pardon? 

MR SMITH: It would be the horizontal increases. 

THE CHAIRMAN: Well, all or any rates fixed, deter- 
mined or enforced since the 7th day of April, 1948. 
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MR SMITH: Yes, my lord. 

THE CHAIRMAN: By order of the Board. 

MR SMITH: By order of the Board, yes, my lord; 
that is what I have in mind. 

THE CHAIRMAN: Fixed, determined or enforced by 
order of the Board. 

MR SMITH; By order of the Board. 

THE CHAIRMAN: You are Sure you mean that? -- 
because I Suppose that the railway, with the power to fix 
competitive rates and other special rates, may have done 
some of that kind of work since the 7th day of April, 1948, 

MR SMITH: Yes. of course, the competitive rates 
were raised 15 per cent -- not raised 15 per cent, but the 
competitive rates were covered by the orders of the Board. 

THE CHAIRMAN: The Board then may look into these 
things in order to restore rate relations which it may 
find to have been unduly disturbed. That is, first you have 
certain rate relations which were there pre-existing, and 
then changes in the rates were made, and the Board finds 
that those changes disturb unduly--- 

MR SMITH; Yes, my lord. 

THE CHAIRMAN; ---forner relations. 

MR SMITH: Les, my lord., 

THE CHAIRMAN: To somebody's detriment, I suppose. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: So they restore them. 

MR SMITH: To such extent and in such manner -- 
perhaps that is not very good either. You cannot restore it 
to such extent, I Suppose. As I said, my lord, I am not 
proud of my handiwork. Restore, I suppose, means a hundred 
per cent restorable. 

COMMISSIONER ANGUS: Has the word "incidence" in 


paragraph (c) the same meaning as "effect"? It is not used 
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in its ordinary Sense, is it, that he pays the rate> 

MR SMITH: That Was not the sense I meant it in. 

THE CHAIRMAN: You mean the effect? 

MR SMITH: It is really the effect. "In con- 
Sidering the effect shall consider the effect" -- [ just 
use a synonym, I think, perhaps. 

COMMISSIONER INNIS: Tf am wondering if there is 
not some inconsistency, Mr. Smith, in that amendment (c) 
and the statement which you have made on pages 20 and 21, 
with regard to the deficiencies of the Board in having 
sufficient statistics to carry out such a study. 

MR SMITH: Well, if this section became law, 
then I think they would have to have Such staff as would 
enable them to get that information. Is that what you have 
in mind? 

COMMISSIONER INNIS; Well, I do not think that 
any staff could collect the information once the time is 
past. If you intend to collect the information from now 
on, that is a different thing. 

MR SMITH: No, but, you see, there is only a 
matter of two years, and I think the information which 
would be obtained now Should be such as would enable the 
Board to have information as to the effect of say the 21 per 
cent increase. It is not such a long period of time, Dr. 
innis. 

COMMISSIONER INNIS: The trouble is, if you do not 
collect the Statistics at the time, however, it is extremely 
difficult, in fact impossible, to go back once the time is 
past. 

MR SMITH: Well, of course there is that question, 
but there has not been such a great length of time. You may 
not be in the same position as you were at the time of grant- 


ing it. But you will remember the Suggestion was made, perhaps 
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by Mr. Covert in cross-examining Mr. Forsyth, that if the 
Board was satisfied that the railways needed the money they 
could make an order, and then make an investigation at that 
time, and then the matter would remain under decision until 
such time as the Board were in a position to come to a 
conclusion as to the effect of the rates. But I do suggest 
that if this legislation became law the increases have been 
of uch recent growth that the Board would still be in a2 
position to get very helpful information. 

COMMISSIONER INNIS: You are asking the Board to 
gO back and criticize its own decision. 

MR SMITH: Well, it is hardly criticizing its 
own decision. They did not have the information; they did 
not have the statistics. Now we are asking them to go and 
get the statistics with a view to the new information which 
they have. They are an administrative body, and the doctrine 
of stare decisis does not apply to them, and they can always 
come to a new determination upon a different set of facts 
and circumstances. 


THE CHAIRMAN: Your proposal is this, that here- 


. after whenever the railways come to the Board for an increase 


in freight rates the Board, instead of relying on somebody 
coming and opposing it, should be properly informed and 
properly equipped itself--- 

MR SMITH: That is right. 

THE CHAIRMAN: ---to judge whether or not this 
application is reasonable and ought or ought not to be 
allowed. 

MR SMITH: That is right, my lord. 

THE CHAIRMAN: In addition they would hear anybody 
Opposing it, of course. 

MR SMITH: Oh, yes. 

THE CHAIRMAN: Now, so far they seem to have said, 
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"Well, the tailways asked us to do this, and those who 
Opposed it could not show us any reason why we might not 
do it," and that is the end of it. 

MR SMITH: "The railways need the money, and we 
have to give it to them." 

THE CHAIRMAN: You want to change that. 

MR SMITH: I want to change that, my lord. 

THE CHAIRMAN: I understand that; but tell me 
this as a matter of information: We have had six or seven 
different applications since 1903 to the Board for in- 
creases in freight rates; were there more than that? -- 
well, about. that: 

MR SMITH: There were about Six, anyway, to my 
recollection -- six or seven? 

MR EVANS: Six. 

Mi oMiths., Six, T think. 

THE CHAIRMAN: Now, in between those applications 
has the Board at any time intervened of its own motion and 
ordered increases or decreases of a general or a particular 
kind? 

MR SMITH: I think once or twice. 

MR EVANS: Twice. 

MR SMITH: Twice, I think. That is when the cost 
of living came down, and we were in the depression of 1921 
Ek seh BS ye 

THE CHAIRMAN: What did they order then? A gen- 
eral decrease? 

MR SMITH: A general reduction. 

THE CHAIRMAN: All over the country 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: No local adjustments such as you 
are looking for here‘? 


MR SMITH; Well, I think the coal was still -- was 
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coal still in the same category? Yes. In the 1922 case I 
think there were Some things like stone and other matters, 
but it was not a general exception. 

THE CHAIRMAN: When they made these decreases were 
any complaints filed with them then? 

MR SMITH: Well, that is the matter that I re- 
ferred to, my lord. 

THE CHAIRMAN: Did any contest arise? 

MR SMITH: I referred to what I think it was 
Chief Commissioner Carvell Said on that point. I referred 
to the 1922 reduction case at page 12 of my brief: 

"It is arguable that in revising rates, the 
logical method to pursue is to redress antecedent 
necessary percentage increases by subsequent percentage 
decreases, thus minimizing the inequalities which the 
percentage increases had accentuated." 

So I suggest there that it is implicit, in that passage is 
a recognition that the percentage increases do accentuate 
the inequalities. 

THE CHAIRMAN: [I know, but that is another ques- 
tion. Apparently he was making a pronouncement in some 
contentious matter before him, wasn't he? 

MR SMITH: Yes -- the Question of reduction. 

THE CHAIRMAN: I wanted to know whether, when the 
Board had made any of these changes of its own motion--- 

MR SMITH: "As a matter of emergency action, how- 
ever, revisions may be made on basic commodities in so 
far as is possible, consistently with other conditions 
now existing." 

THE CHAIRMAN: Yes, but that is not the point. I 

want to know, when the Board on these one or two occasions -- 
two, I think -- of its own motion made some change in freight 


rates, did those actions by the Board lead to contention 
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before the Board? I mean, did the parties affected appear 
before the Board and Say, "Stop, you should not have done 
this"? Did that occur? 

MR EVANS: They held hearings all over the 
country in those two years, 

THE CHAIRMAN: Before they did it? 

MR EVANS: Before they did it. 


MR SMITH; Perhaps, my lord, Just directing myself 
for a moment to the question which you raised as to the 
Interstate Commerce Act, I find in section 1, sub-section 5--- 

THE CHAIRMAN: Of what? 

MR SMITH: Of the Interstate Commerce Act. That is 
Part I, section l. 

THE CHAIRMAN: Section 1, sub-section 5? 

MR SMITH: Sub-section 5, yes, my lord -- this 
provision: 

"All charges made for any service rendered or to 

be rendered in the transportation of passengers or 
property, or in connection therewith, shall be just and 
reasonable, and every unjust and unreasonable charge for 
Such service or any part thereof is prohibited and 
declared to be unlawful." 

Now, there does not seem to be any similar provision 
in the Railway Act. You will remember, I think, that your 
attention was drawn to this point, I think in the argument 
of my friend Mr. Frawley , as to just and reasonable rates, 
and the case of the Government of Alberta v. Canadian National 
Railways and Canadian Pacific Ruilway Company was referred 
to. That case is reported, my lord, im 1931 Supreme Court 
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"The appellant clearly contends 'that it is not 
open to the Canadian National Railways under the 
Railway Act to charge the rates complained of with 
or without the consent of the Board.! 

To decide that point, consideration of the Scope 
and effect of the amendment of 1925 to the Railway 
Act is necessary. By that amendment, subsection Sror. 
Section 325 of the R:iilway Act, 1919, was repealed 
and the new subsections 5 and 6 (reproduced at the 
beginning of this Judgment) were added. It is common 
ground that the amendment was adopted to meet the 
points determined in the judgment of this Court on 
the Crow's Nest Pass rates (1925) Can. S.c.R. 155. 

As already mentioned, one of these points was that 
the rates were Statutory and binding on the Board of 
Railway Commissioners. . . : 

The enactment of 1925 begins by conferring on the 
Board powers of the most sweeping character 

to fix, determine and enforce Just and reasonable 

rates, and to change and alter rates as changing 

conditions or cost of transportation may from time 
to time require, 
notwithstanding the provisions of section 3 of the 
Railway Act, that is; notwithstanding the over-riding 
Provisions of any Special Act passed by the Parliament 
of Canada relating to the same Subject-matter. The 
powers are not to be 

limited or in any manner affected by the provisions 

of any Act of the Parliament of Canada, or by any 

agreement made or entered into pursuant thereto, 
whether general in application or special and 
relating only to any Specific railway or railways." 


Now, as I understand that Judgment and the dicta of 


(te-2 nohitbondua davopbinems #80, gh aritok 
belseqer 2am, ff <toA cna adit: t0 RSE snotso8e ay he 


ot 
ie edi 35, benubouqes) 6: Bae. @ goottoondue wan edd bas 
i fommoo at -91 , bsbbe exew: (acemabut: etd? to geared 

perro nome 


a goon .9d: betqabs. cow: Rasabnons 


ap pe .din0d..2kdt To; 
4 aat: A.B /m80% -FOSQi) .eet st: east: seen. atwerd orit ns 


oq saett 20. ‘ano. bead heaton gbsorte ah 


e to breed ont go gibbo td; poe yoouutete ore pedan edt 
2 | s+ eaeagno ten tango oeawE teh 7) 


i sb aiid antsretag2. ed aqtged eS@f “to. dnentoene aT - | a 7 
stestoanedo gn tqoswe Jd eon acid “0° ‘erenog DTeee van 
entirveteb mht os a aha io 


stad? esw. estat: 


_gidanoaser | DNB hegl “BONO : : Dats - 
gested tots shes: ogaao. go bos .eetet a. 


ee ie ~e 


: an Egriseo Bt 
i emits mont veut natdsdxomensste | “to #apo-710 angkktbnos . a? 
4 7  lertuper omid OF me Pe 
enotetvong -orit gikpaatertioton i : a 


set dade . boa" oe re. 


g¢ j 
a | ij 


ene 40 -£ gotdoes ZO 


geibia- -tavo sig gabbantadtd iwion 


snemerinsd ort .¥d dspeng o94 febpeqe yas “TO 


sat ISAM FOR LINE qnsa off OF gardeier swalae 20 | ae 
| od ot tom ee ents 


aris ears yas i he ipogtoen’ hes 
gromstiret ai? YO Fok Ras 20° in te 
poredgs 0 805m ma 


hd 


© anotgtvosa sav yd bez> 

“qos xd TO .8bs0B9 tO 

,oseTeny gneyetgg ofm! 

bas ishoeqs te no tenotiqas ar esr 

eho 

sit oil 
+ m4 


to sgotb eft pes tnsmgbyt ford eter oat vials 


" syewites +0 yewltss aftiseqe ens ot 


fr 

a, 
ae 
< 


i? Og. Shi * “tt 


-22468- Mr. Smith 


Mr. Justice Rinfret, the power of the Board SG, TAs 
determine and enforce Just and reasonable rates is 
unlimited. 

THE CHAIRMAN: Is what? 

MR SMITH: Unlimited. But, directing my attention 
to the question raised by your lordship, as to whether 
there is an obligation upon the railways to have just and 
reasonable rates, there apparently is no such statutory 
provision as contained in section 1, sub-section 5, of the 
Act. 

THE CHAIRMAN: Is that because they are operating 
under rates fixed by the Board, which must be assumed to be 
fair and reasonable? 

MR SMITH: Which are to be fair and reasonable. 

THE CHAIRMAN; Well, so long as they operate under 
those rates--- 

MR SMITH: There may not therefore be the same 
Obligation in Canada as the Interstate Commerce Commission 
has decided there is in the United States. 

THE CHAIRMAN: It may be that the procedure is 
different in the United States. 

MR SMITH: Well, there are some provisions, but I 
do submit that if there was 4 provision similar to that 
contained in section 1, sub-section 5, of the Interstate 
Commerce Act, that all charges must be just and reasonable, 
then there would be an obligation upon the Board similar to 
that stated to be on the Commission in the Ex Parte case to 
which I referred. 

THE CHAIRMAN: To do what? 

MR SMITH: I beg your pardon? 

THE CHAIRMAN: To do what? 

MR SMITH: "We may add that the petitioning carriers 


have the burden of initiating and maintaining rates 
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that comply with the Act." 

THE CHAIRMAN: You see, they initiate the rates. 

MR SMITH: The burden is on them, in good faith 
and with all possible promptness and in a Spirit of co- 
operation to devise and Suggest for the consideration of 
the shipping public the rates which in their judgment will 
correct maladjustments. 

THE CHAIRMAN: Well, does that word "initiate" 
mean very much? Does it mean that in the United States 
rates are initiated by the railways? 

MR SMITH: To a certain extent, yes, my lord. 

THE CHAIRMAN: Whereas here we are told they are 
fixed--- 

MR SMITH: The railways do here initiate rates. 

THE CHAIRMAN: I beg your pardon? 

MR SMITH: The railways do initiate rates. 

THE CHAIRMAN: I ‘know, but always under the--- 

MR SMITH: Well, subject to the over-riding 
powers, the sweeping powers, referred to. 

THE CHAIRMAN: [I beg your pardon. 

MR SMITH: Subject, of course, to the over-riding 
power given to the Board to fix, determine and enforce just 
and reasonable rates, 

THE CHAIRMAN: Take the case I tried to give you 
a while ago. Suppose the Board has said the rate for a 
certain class of goods from point to point is $1.00. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: And the railway introduces a rate 
of 90¢ , nothing more than that, but the shipper says, "I 
can't afford to pay 90¢," would he then have a ground to go 
to the Board anda say, "This 90¢ is untfair and unreasonable, 
and I can't afford to pay it"? 


MR SMITH: That is to say, tit would be lower than 
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the rate fixed by the Board. 

THE CHAIRMAN; Yes; that is one point. 

MR SMITH; Yes, my lord. 

THE CHAIRMAN: But if the railway does fix a rate 
of 90¢, and some Shipper in another locality thinks that 
rate is discriminatory in respect to him, he can go to the 
Board and complain. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: And on that ground of discrimina- 
tion and preference he could get relief. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: I repeat, then, is mere relief on 
the ground that the railway has fixed a rate which is 
higher than the shipper says he can afford to pay or that 
he ought to be asked to pay, if that rate is lower than the 
ceiling rate fixed by the Board? 

MR SMITH: I would not like to answer that question 
categorically, but as at present advised, I think not. 

THE CHAIRMAN: Now, we were discussing just a few 
moments ago about the Board initiating changes in rates by 
Itself. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: In the United States by the Commis- 
Sion, here by the Board. 

MR SMITH: ves, my lord. 

THE CHAIRMAN: We were told, though, that so far 
as the Canadian Board is concerned that only happened twice, 
and that the changes were made only after--- 

MR SMITH: A general investigation. 

THE CHAIRMAN: ---2a Dominion-wide inquiry, investi- 
gation, and hearingss, contentious hearings. 

MR SMITH ; Yes, there were. 

THE CHARTRMAN: Judgments rendered and so on. Now, 
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‘do I still understand you to desire that the Board ought 
to have power Simply of its own motion to order an increase 
or a decrease, without consulting anybody or hearing any- 
body? 

MR SMITH: Well, I Suggest that they should have 
that power, but I do not think they would exercise it 
without notice to all interested parties. 

THE CHAIRMAN: Well, they can do that now. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Tf mean, that is not adding any- 
thing. Right now they have, we were told a few times -- 
twice, I think -- taken upon themselves, having regard to 
the conditions prevalent in the country, to inquire whether 
or not there should not be a reduction in rates. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: But before making any reduction 
operative they had inquired and heard those concerned; 
isn't that right? 

MR SMITH: Yes, that is quite right. 

THE CHAIRMAN: Now, do you want to change that 
procedure? 

MR SMITH: I want provision in the statute that 
the Board will have power to consider the question of the 
effect of a rate increase. 

THE CHAIRMAN: Well, they certainly have that 
power now. 

MR SMITH: They have that power now, but I want it 
Specifically stated that in that adjustment they will con- 
Sider the question of the disturbance of rate relationships. 
I think possibly they have that power now; they have that 
power, but at least I want it mandatory upon them that they 
do take that fact inato consideration. 


THE CHAIRMMAN: When you are saying what power they 
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have, remember what they have said themselves about their 
opinion of their power. 


(Page 22474 follows) 


a 2.9 
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MR. SMITH: You see, in the 21% Case there 
was this requirement (page 68 of the Judgment): - 


"The railway companies subject to the 


Jurisdiction of the Board will be required to eontinue 


to furnish to the Board monthly statements 
of their operating revenues, operating 
expenses and operating income and should the 
Board, at any time be of opinion that a greater 
amount of money is being paid to the railway 
companies than is actually necessary to 
enable them to maintain a reasonable degree 
of operating efficiency, the Board reserves 
the right, at any time, on notice, to re- 
adjust the rates to meet the conditions then 
existing." 
THE CHAIRMAN: On notice? 
MR. SMITH: On notice. 
"On the other hand, should the amount 
of advance in rates authorized prove to be 
insufficient, the railways can always apply 
again. The Board will remain seized of these 
proceedings." 
My lord, I don't think there is anything more I can 
usefully add r - 
THE CHAIRMAN: The question is, what you want 
done. We are considering your amendments. 
MR. SMITH: - - on this question of horizontal 
increases. 
THE CHAIRMAN: Are you prepared to go on to 
propose sub-section (d)? 


MR. SMITH: No, I don't want to speak to 


that at the present time. 
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THE CHAIRMAN: TI see, all right. 

MR. SMITH: That is another matter, 

THE CHAIRMAN: You intend to come back to 
that? 

MR. SMITH: I intend to come back to it. 

THE CHAIRMAN: Where are you then? 

MR. SMITH: I am at page 29 now. I have 
previously referred to the handicaps imposed upon the 
economy of Nova Scotia by geography, transportation and 
other policies in Canada. I repeat that because of the 
weak industrial and agricultural position of the province, 
increases in freight rates bear most heavily upon it. 
This is particularly true in the case of horizontal 
increases, 

It was argued in the submission of the province 
at pages 41-42 (Vol. 72, p. 14603) that consideration 
Should be given to the maintenance at a low level of 
freight rates on raw materials or other goods to be used 
in the processing or manufacture of products in Nova 
Scotia shipped from points outside the select territory, 
as defined in the Maritime Freight Rates Act. I relate 
this submission to my argument respecting horizontal 
increases. 

THE CHAIRMAN: Wait a moment. You say: 

"J 4e+-consideration should be given to the maintenance 
at a low level of freight rates on raw materials.....". 
What do you want us to do about that? 

MR, SMITH: I am not asking you to do anything. 
That is a matter for the consideration of the Board. 

If the power is conferred on the Board to take into the 


question the effect of rates on the movement of traffic 
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and the effect of rates in disturbing rate relations; 

if the Board has that power now or by the amendment which 
I have sought, then I suggest that that is one of the 
matters which they should take into consideration in 
their determination of the question. 

THE CHAIRMAN: I suppose you mean that they 
Should be obliged -- is that it? -- to consider the 
maintenance of a low level of freight rates on raw 
materials or other goods to be used in the processing 
or manufacture of products in Nova Scotia. Those are 
materials brought into Nova Scotia? 

MR. SMITH: That is right, my lord, 

THE CHAIRMAN: Of course you would not expect 
legislation only for Nova Scotia? 

MR. SMITH: No, my lord, I would not, but that 
is a consideration - - 

THE CHAIRMAN: Then would you take the raw 
materials from one province going into another 
province and say that the object of the Board should 
be to bring them in as cheaply as possible? 

MR. SMITH: I am trying to make the point - - 

THE CHAIRMAN: I think, for instance, that 
in Alberta we were told that they want the freight | 
rates to be so planned as to encourage industries at 
home? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: Now, is your desire just the 
opposite to that? 

MR. SMITH: My ‘desire -- well, I will 
take the case, for instance, of the Sackville industries. 
Of course, that is not quite Nova Scotia; it is across 


the border, 
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THE CHAIRMAN: New Brunswick? 

MR. SMITH: It is in New Brunswick, and one of 
the companies has a branch in Amherst. The evidence is 
that they import their pig iron from Ontario, from Algoma 
and Stelco, and they fabricate their Stoves there and 
Ship them all over Canada. In order to protect that 
industry or in order to maintain that industry rather, 
my Submission is that the Board in its consideration 
of the effect which horizontal increases have on that 
particular industry or any industry in a like situation, 
that that be one of the factors considered by the Board. 

THE CHAIRMAN: What are the raw materials that 
you have in mind there? 

MR. SMITH: Pig iron. 

THE CHAIRMAN: Where does it come from in the 


case of the Sackville plant? 

MR. SMITH: It comes either from Algoma Steel 
or the Steel Company of Canada, either from the Sault 
or from Hamilton. 

THE CHAIRMAN: The pig iron? 

MR. SMITH: Yes, my lord, 

THE CHAIRMAN: You think that Special consideration 
Should be given to raw materials - - 

MR. SMITH: It is just a consideration whether 
that matter should be taken into consideration by the 
Board in maintaining an industry which is .:of benefit 
to the welfare of the Dominion. 

THE CHAIRMAN: Well, isn't that just about what 
the Board say they have no power to consider? 

MR. SMITH: No, I don't think they go quite 


that far. I think they always have in mind - - 
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THE CHAIRMAN: In any case, 1f they have not 
the power, you say they should be given the power and 
the duty, te.that 1t? 

MR. SMITH: No, I think they have the power, 

I am not asking for a special amendment in that connection, 

THE CHAIRMAN: What do you want us to do 
actually? 

MR. SMITH: I am asking for the amendment as 
to the disturbance; my amendment, I think, covers that 
question, that that is a matter that they can take into 
consideration. I am not pressing it any further. 

THE CHAIRMAN: Then you say your amendment 
would make it clear that they have that power? 

MR. SMITH: Yes, that is quite right, the effect 
of rates as disturbing rate relations. 

THE CHAIRMAN: We had before a case in which 
they said that they are not empowered to act as arbiters 
of industrial policy. 

MR. SMITH: Yes, I know. 

THE CHAIRMAN: _ "The railway may put in 
these rates with a view to;increasing traffic, but such 
rates, I submit, the Board has no power to put in. 

It has been settled time and time again that rate 
regulating commissions have no right whatever to attempt 
to equalize geographic, climatic or economic conditions". 
I don't know, they seem to have limited themselves 

very considerably. However, that your amendment would 
make clear, that they have that power. 

MR, SMITH: In my submission it would cover a 
case of that kind, and therefore I am not asking for any 
specific amendment to cover the particular case of these 


industries which I have mentioned. 
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THE CHAIRMAN: You think the amendments you 
are propoSing do cover that? 

MR. SMITH: I think so, my Lord». That at 
least is my view. 

COMMISSIONER ANGUS: Mr. Smith, is that 
Suggestion almost the exact opposite of Mr. Frawley's 
Suggestion that rates Should encourage processing 
near the source of supply of raw. materials; and 
you are asking that they should permit processing at 
a distance? 

MR. SMITH: My submission is directed to the 
maintenance of an established industry, and that is 
one of the factors which are taken into consideration. 

THE CHAIRMAN: Now then, are you distinguishing 
between the maintenance of an established industry and 
the establishment of an new industry? 

MR. SMITH: Well, there is a point there, my 
lord. It was particularly directed to the maintenance 
of an established nedae bias and that is one of the - - 

THE CHAIRMAN: I know, but you cannot legislate 
around things like that. Either you do one thing or 
the other. 

MR. SMITH: I am not legislating in respect 
of this point at all, my lord. I am legislating in the 
question of disturbing rate relations. That is the 
amendment I am asking for and I think probably, in 
answer to your first question, it would only apply to 
the maintenance of an established industry rather than 
benefit a new industry. 

THE CHAIRMAN: Established now? 

MR...oOMITH: ..Yes,.my .ord. 

THE CHAIRMAN: Already established? 


A’ ® ' oR ae 


fe ded? Bee re 


| ie 
_% Seah et sini evn, emote oe - 
siyodteri .2M Io edteogge toexe| ode sumer» 
gnimaesotg syetifoods biecade  gedat gary nptavaaue 
bac setetuadem wet | to xigque;ta some, ort neon 
te aatageoowg dimseg bivoda yond sort auives OS: HON, 
of} od beteowhh af aoteatindua eit aBTIMe «AM yt 
. et decd pe yitaubat bsdatidedeo, me 1 sonsaotatem 
a emotjeveptenoo tnt Abed ote doddw. Raosoa® ectt Te, eas | 


ie ankdetuvantvets BOY, Ste , cron worn 2WAMALAHO aHT 
a bas yuteawbal | boradtidateo ae to ssasmesatsm odd asowded 
tintavbat wen as to tnomdatides ee oes” 
yn , eve? anidg s st ores . Dew HT LMS, Pexts! ca een 
aii edt of betoorkb usaluorisag aw 3D bot 
i + edt Fo. mo BY Foee bein cwadestbal pesiabided ae fie "Xo 
. atelukgol songs LOY gud. «work i :WAMALAHD GT 
20. griuttit ene Ob Moy ond i ora ott egetite haveta = * 
, «redo ont. 


toogest: ak gottstelsed dor me 2 *HETME, » FM jie 

; odt ti gabtsistgal ma t .ox6l ym , tle d6-tatog elad to 7 
eds et deat. ,ecolioter eter gritdatekh Zo aokteoup 
ut ekdadoxq vetdt I bas ok Satigeme! I. gaemhasmy 
ot Ltqge yéao Dfuow 34 .hukdusep Paki avoy et sewane ~ G 

nent ott? 8%. yudsubar Secetidstes. a2, So consaetataat ont : 
| cttsubad won! © tii 4 
Twos poston ldodel > MAMAEAHO ‘SH, oles 
buck Yo .ao¥ sor. «fi sen 
sotatidates ybesukh SA AB 


aha 


- 22480 - Mr. Smith 


MR. SMITH: Yes. 

THE CHAIRMAN: Would you mean that if Nova 
Scotia establishes new industries they are not to have 
this protection? 

MR. SMITH: No, I don't think that would 
cover it because the effect of rates in disturbing rate 
relations, (I have tied that down) would only cover the 
case where you have an industry and you are bringing 
your raw material in; and if you raise freight rates 
so that 1t makes it difficult for that industry to live, 
then I suggest that the Board would have authority under 
the proposed amendment to endeavour or to offset as 
much as it could the disturbance, 

THE CHAIRMAN: Would it have any duty there? 

MR. SMITH: Yes, I think it would be a duty, 
because they have to take into consideration the effect 
of rate changes, of disturbing rate relations. 

THE CHAIRMAN: I see, all right. 

COMMISSIONER ANGUS: I think when I quoted 
Mr. Frawley just now, I said "encourage" when I should 
have said"not discourage". 

MR. SMITH: Well, I didn't use the word 
"discourage". Now, the next matter is the question of 
Arbitraries, referred to in the argument of the Transporta- 


tion Commission. 
ARBITRARIES 


The Province in its Submission, pp. 28-29, 
(Vol, 7l)pp. 14590-14591) referred to the argument of 
the Transportation Commission of the Maritime Board of 


Trade with respect to the class rate structure between 
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the Maritimes and other parts of Canada, being based on 
"arbitraries" over Montreal. It was urged that "normal 
class" arbitraries over the rates at Montreal which existed 
prior to April 8, 1948 between stations west of Montreal 
and the Maritimes be maintained, notwithstanding the 
general percentage increases which have taken place since 
April, 24S. 

I will refer to this contention when presenting 
the argument of the Maritime Transportation Commission and 
feel it is unnecessary to discuss it at this time. 

THE CHAIRMAN: You say you are going to 
present the argument later on? 

Ma. OMETHey, Yes; my-Lord,. I. .dontt think I 
need : 

THE CHAIRMAN: Hadn't we better go on to 
something else then? 

MR. SMITH: The next matter, my iord, is 
"Import and Export Rates", and here again I anticipate 
difficulties ’ - 

THE CHAIRMAN: Pardon me, what meaning do 
you give to these words "import and export" -- Nova 
Scotia? 

MR. SMITH: No, Canada. 

THE CHAIRMAN: Yeg goods coming in from 
outside countries? 

MR. SMITH: Yes. 

THE CHAIRMAN: And going out to cutside 
countries? 

MR. SMITH: To the ports. 

THE CHAIRMAN: All right. What submission 
are you making? 


MR. SMITH: I stated it very broadly in my 
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(IMPORT AND EXPORT RATES ) 


Submission in the Nova Scotia Brief, that import and 
export rates from and to Nova Scotia ports should be 
maintained at such a level as to cause an adequate 

volume of import and export trade to flow through Nova 
Scotia ports (Submission of Nova Scotia, p. 40; Transcript, 
Vol. 71, p. 14602.) I stated that is rather broad, 

but that is at least - - 

THE CHAIRMAN: Import rates affecting Nova 
Scotia, import rates from where? 

MR. SMITH: Through the ports. 

THE CHAIRMAN: By sea, you mean? 

MR. SMITH: By sea. 

THE CHAIRMAN: Who fixes those rates? 

MR. SMITH: Not the sea rates, but the rates on 
goods which are imported, freight rates on imported and 
exported goods passing through the ports. 

THE CHAIRMAN: Oh, the freight rates on goods, 
say, coming into Halifax and then going on to - - 

MR. SMITH: Toronto, we will say. 

THE CHAIRMAN: To Toronto. 

MR. SMITH: Freight rates from Toronto to 
Halifax. 

THE CHAIRMAN: These rates from Halifax to 
Toronto are part of the through rates added to the 

_ geo rate, and those are the rates you want to be kept 
low? 

MR, SMITH: The railway rates. Now, in the 
recommendations in - - 

THE CHAIRMAN: Conversely you want them also 
low enough on the way out to bring the traffic out to 
Halifax? 

MR. SMITH: Through the ports. 
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THE CHAIRMAN: Or to St. John's? 

MR. SMITH: Yes, my lord. I am Speaking of 
Halifax now. 

Now, in the Recommendations in Book II of the 
Report of the Royal Commission on Dominion-Provineial 
Relations (the Sirois Report), it was Said, at p. 259, that 
the fullest possible utilization of the ports of the 
Maritime Provinces, consistent with the general welfare 
of the Canadian economy, must remain in the future a prime 
objective of Canadian policy. 

Various statutory declarations of policy confirm 
that finding. It is only necessary to refer to the 
following: 

Statutes of Canada, 1903, 4: ie NGL Ly eee fae 
sec. 42 and 43, ratifying the Agreement with the Grand 
Trunk Pacific Railway Company, in which it was provided that 
the aid was granted by the Government for the express 
purpose of encouraging the development of Canadian trade 
and the transportation of goods through Canadian channels 


and Canadian ocean ports. 


THE CHAIRMAN: Was that financiai aid given 
by the Government? 

MR. SMITH: Yes, that was the construction of 
the National Transcontinental Railway. 

THE CHAIRMAN; Yes, the Agreement they made 
for its construction? 

MR. SMITH: Yes, and then there is a similar 
provision in the Acts of 1911 and 1914. In Statutes 
of Canada, 1911, C. 6, sec. 13, respecting Aid Towards 
the Construction of the Canadian Northern Ontario Railway; 


and Statutes of Canada, 1914, C. 20, sec. 6(a) respecting 
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the Canadian Northern Railway System. 

In both of these Statutes there was a declaration 
that the aid provided for was granted by the Government 
for the express purpose of encouraging the transportation 
of goods through Canadian channels and the respective 
companies undertook in good faith to use their utmost 
endeavours, to fulfil that condition, namely to further 
the development of trade through Canadian ports and 


Canadian channels. 


(Page 22484 follows) 
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THE CHAIRMAN: That opplies to Pacific ports ? 

MR. SMITH: To both coasts. In the C nodien 
Notionsl-Cenadion Pacific Act there is some similor require- 
ment on the Canedien National Railweys to route goods 
through Cenedion ports when not otherwise designated by 
the shipper. 

THE CHAIRMAN: We have that as Nationel policy 
in the conduct of those railweys we hove in Caneda. But 
what do you went ts have done in the woy of legislation? 

MR. SMITH: As has been mentioned in the submission 
of the Trensportotion Commission of the Maritime Boord of 
Trade and in the evidence of Mr. Matheson, Canadian 
export ond import freight rates reloted to rates to and from 
the United Stotes North Atlantic ports have increased from 
time ts time to the extent considered necessary to reflect 
ineresses authorized in the United Stetes ond to maintein 
differential relations on Peritics with the United Stotes 
ports. 

THE CHAIRMAN: You ore referring now to traffic on 
railwsys on both sides of the border? 

MR. SMITH: Yes, my lord, 

Mr. Matheson, in his brief, suggested that Maritime 
port rates should be edjusted to reflect, during the 
Summer months, the period April to November, when the St. 
Lawrence was open, the relationships which existed with the 
Port of Montreol prior to March 28, 1938. He pointed out 
thet there hod been, by reeson of the rete increases, 2 
disturbance of the reletionship between the ports of Montrerl 
énd the Atlentic ports, greatly to the detriment of the 
Atlontie ports. I refer to submission of the Trensportetion 
Commission, peges 94 to 97; volume 19, pege 3679 et seq ond 


volume 20, pages 3683 - 3685. 
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The Maritime Trensportotion Commission is sub- 
mitting on amendment to Section 325 of The Reilwey Act for 
this purpose, end I will Speok -bout thet omendment when 
presenting their srgument, 

THE CHAIRMAN: Hove you the amendment right here? 

MR. SMITH: I will deel with it when I present 
Mr. Metheson's ergument. 

THE CHAIRMAN: Very well, I thought you were doing 
thet now. 

MR. SMITH: No. 


I now come to the Meritime Freight Retes Act. 
The Maritime Freight Rates Act. 


The Province, in its Submission, pp. 24-29, (Vol. 
71, pp. 14585-14590) hes referred to a portiol breakdown 
of the benefits conferred by The Meritime Freight Rotes Act. 
This erises from the fact thot in Centrel Canedo there hove 
been © lorge number of reductions of competitive retes put 
into effect to meet water ond truck competition. It wes urged 
in the Submission thet by reason of these circumstances, the 
20% differenti2l in freight rotcs granted to the Moritime 
Provinces under The Meritime Freight R tes Act hod been pre- 


Judicielly affected, 


It was further pointed out in the Submission that under 
8 decision of the Supreme Court of Canada( (1937) S.C.R. 271) 
the Boord of Transport Commissioners has no authority, to» ady 
just or vary rates in the select territory by ellowing a re- 
duction therein proportionate to the reduction effected by 
the competitive toriff in the outside territory ond thst its 
authority wes limited to the cancellation of the rates, 

The cancellation of a competitive rete established out- 
Side the select territory is obviously of no benefit to 


Shippers in the select territory. 
It is therefore suggested thot in order to maintain the 


Statutory sdvontoges, i.e. to reduce the rates to preserve the 
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differentiol estoblished by the Act, on omendment of Section 
8 is necessory. The Transportotion Commission of The 
Maritime Boord of Trade have Submitted an amendment for 

this purpose and I will discuss it when presenting their 
Submission. In the meantime, I merely say thot I advocate 
its edoption. 

THE CHAIRMAN: All this is statutory? 

MR. SMITH: Yes, 

THE CHAIRMAN: Do you want the statute omended 
in eny wey? 

MR, SMITH: Mr. Matheson is presenting 2n omendment 
which I will speak to when I am presenting that, as to the 
power of the Board in such case. 

THE CHAIRMAN: Very well. 

MR. SMITH: I now come to the question of uniformity 
eae EE Uniformity of Accounting 

Perogroph 2, sub-peregraph (d) of P.C, 6033 
directs the Commission to: 

"Review the present day accounting methods and 
Statistical procedure of railways in C.nada, end report 
upon the advisability of adopting (or otherwise), 
meesures conducive to uniformity in such matters, ond 
upon other related problems such as depreciation 
occounting, the segregation of assets, revenue ond other 
incomes, etc., as between reilwey and non-roilwoy items," 

Accounting Methods and Statistical Procedure. 

The necessity of s uniform system of accounts for rail- 
ways is generelily recognized es indispensoble to rate regu- 
lation. Indeed, it would appear thot both the Conadian 
National Reilwayi end the Canadien Pacific Railway ore agreed 
in principle on wniform eccounting. 


(Consdien Notiomol Railweys Submission, p. 80; 


Canadian Pociftic Railway Submission, p. 25°} 
Stotement of mr., Evens, Vol. 103, p. 19069. 
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Counsel for the Provinces who heve preceded me are in 
egreement, 

In the Judgment in the 21% cose (pamphlet copy p. 23) 
it was pointed out thot thc meking of eccurate comperisons 
between the C nedian Pecific Roilway and the Conedien Notional 
Railways wes difficult becouse of the lack of - uniform system 
of accounting end prectices for Canadien reilways, ond the 
view wes expressed thot this W8S 2 subject which should heve 
further consideration, 

In the Judgment in the 20% C-se of September 20, 1949 
(pamphlet copy p.13), the Board stated thet there was a 
fundamentel difficulty experienced by it in thot the Railway 
Act does not in its present form give the Borrd authority 
to control the decounting procedure of the Railways. 

MR. CARSON: Thet is the 8% Cose, 

MR. SMITH: The 20% Cose on September 20, 1949, 

THE CHAIRMAN: You adopt the Sosketchewen proposal 
or the Manitoba proposal? 

MR. SMITH: Yes, 

I am prepared to edopt either the emendment proposed 
by the Province of Sasketchewan or the one proposed by the 
‘Province of Msonitobe in this connection, In my submission, 
there is no necessity of hoving en amendment to the Reilwey 
Act with respect to statistical procedure, 

Depreciation Accounting, 

There is no uniformity 9s between the Conodion Psecific 
Reilway Company end the Canedian Nationel Railweys in respect 
of deprecistion cherges on eny class of ossets. Witnesses 
for the two Reilweys advocated the methods which heve been 
respectively followed by the Companies. 

The position taken by the C nedian National Reilways is 
that the Boord should direct uniformity in depreciation 
practices, On the »sther hend, the Conodisn Pecific Roilway 
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Compeny contended before this Commission, 2nd will contend 
before the Boord, thst there is no need for uniformity. 
Both Railwcys ore,’ therefore, in sgreement to the extent 
thot they should be frec t> present their submissions to 
the Boerd in this regerd ond thst they should be bound by 
such determination 9s the Board makes of the problem. The 
Suggestion, therefore, is that the Commission should 82 
recommend 

The amendments proposed by Counsel for Soskotchewen 

ond Menitobs, ts which I have referred, provide thst the 
Board shall adopt the method of prescribing depreciction, 
the class of property to which depreciation shall apply end 
the rotes which sholl be charged, Either one of these 
omendments would, in my submission, be ecceptable, 
THE CHAIRMAN: To leave it to the Board whether 
it shall be Stroight-line or otherwise? 
MR. “SMITH: ‘Yes 
I submit that there is > preponderance of opinion in 
favour of the adoption of the stroight-line method of 
deprecistion ond thet it is the Simplest and the one most 
gencrelly used by reilwsys, but I em content to hove that 
question determined by the Boord. 
S.gregation of Assets. 
In the Province's Submission (pp. 43 and 44), it 
W8sS Suggested that - 

(3) rules for the Segregation of sccounts should be 
laid down by the Board clearly setting out what 
constitutes rail es opposed to non-roil enterprises, 
end | 

(b) rules for the sllocation ond epportionment of cherges 
common to both rail and non-reil enterprises should 
be prescribed by the Boord. 

THE CHAIRMAN: When you refer to the Province's 
Submission, pp. 43 ond 44, you meen their Submission to the 
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government? 

MR. SMITH: To this Commission. 

THE CHAIRMAN: T>. this Commissjon? 

MR. SMITH: Yes, 

THE CHAIRMAN: Whot Provinces ? 

MR. SMITH: The Province of Nova Scotia. 

THE CHAIRMAN: Oh, I see. I thought the word was 

plurel. 

MR GMITHs » Now at, ts Singuler. 

THE CHAIRMAN: Yes, I see, 

MR. SMITH: I refer to the following passage from 

the Judgment in the 20% C-se of September 20, 1949 (at p. 13 
of the pamphlet copy): 

"Counsel for the respondents have slso meinteined 

thet if Other Income is not to be considered in fixing 

8 level of freight rates thot this Board exercise octive 
control over the establishment of whet is roil ine>ome 

ond whot is Other Ineome, The foregoing contention points 
directly to © fundamental difficulty experienced by the 
Board--that the Rollwoy Act does not, in its present form, 
give the Boord euthority to control the accounting pro- 
cedure of the railweys in the menner 2dvocceted by 
counsel," 

I do suggest that in the United States they do 
Segregate es between reil and non-rail in their 3ccounts. 

THE CHAIRMAN: Is that the reol difficulty? 

MR. SMITH: I beg your perdon? 

THE CHAIRMAN: The Board says thot the Railway Act 
doves not give the Board authority to. control the accounting 
Procedure of the railways. But does the Act prevent the Boord 
‘from scying whet is rail end what is non-reil? 

MR, SMITH: No, it dces not. 

THE CHAIRMAN: Then if the Board cen say what is roil 
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and whet is non-rail, there must be a Segregation, 

MR. SMITH: Yes. But I do Suggest thet I am in 
egrecment with the proposal of the Provinces in this regerd. 
I submit thet it is proper eccounting prectice to heave such 
o Segregation. Merely in possing I refer your lordship to 
what is soid in Mr, Locklin's book, thet o Sccond essential 
of 2 system of railway eceounts is complete seporetion of 
cerrier end non-corrier business, I think thot is at pege 
561. There is a discussion there. I think thot is to be 
found at ebout psge 561. There ig a Similor statement in 
Bigham's book on Railway Transportation: 

"A fourth requisite is a compiete segregation of the 
eccounts deoling with corrier ond non-carrier business," 

MR. CARSON: Wht poge is thst? 

MR. SMITH: Page 229, 


(Page 22496 follows). 
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THE CHAIRMAN; What «book is that? 

MR. SMITH: Bigham, It has been quoted quite 
often here, I suggest that if the proposed amendment 
respecting uniform accounting is enacted, it is sub- 
mitted that the Board will then have power which it 
should exercise to make and enforce regulations requisite 
fot the segregation of assets, revenues and other 


incomes as between rail and non-rail items. 


APPEALS 

On behalf of the Province of Nova Scotia, I 
Submit that the provisions of Section 52 should remain as 
at present and that consequently there should be no 
change with relation to the powers of the Governor in 
Council to vary or rescind orders, decisions, rules or 
regulations of the Board or with respect to appeals 
from the Board to the Supreme Court of Canada, 

It is stated in the submission of the 
Canadian Pacific Railway Company (Part I, pp. 147-148) that 
Since the inception of the Board, there have been 51 appeals 
to the Governor inCouncil, that only three of these were 
ellowed, 14 were referred back to the Board for 
further consideration and the balance were either 
dismissed, withdrawn or abandoned. 

Mr, Covert informed the Commission that 
according to his information, there have been 54 appeals, 
of which 27 were dismissed, 3 allowed, 12 referred 
back to the Board, 2 withdrawn, 5 abandoned and 5 not 
reported, 

THE CHAIRMAN: It is agreed then that there 
were only three allowed. 

MR. SMITH: That is right. 

In Paragraphs 77 and 78 of the Outline 


Submissions of the Canadian Pacific Railway Company, which 
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are set out on page 142 of Part I of its Submission, it 
is contended abtenthis Board of Transport Commissioners 
must be able to render its decisions free from political 
influences, that anything which destroys confidence in 
the stature of the Board is a disservice to Canada and 
that appeals to political tribunals have a stultifying 
effect upon the Board and upon the impartial and judicial 
exercise of its powers, 

In Paragraph 79 of the Outline Submissions, 
which is quoted on the same page, the Company submits 
that appeals from the Board to the Governor in Council 
Should therefore be abolished and that a recommendation 
should be made by the Commission to amend the Railway 
Act by deleting Section 52(1), 

In view of the record of the disposition of 
the appeals and of the principles which have been laid 
down by the Governor in Council for the exercise of his 
power under Section 52, it is submitted that the con- 
tentions of the Canadian Pacific Railway Company are 
without substance, 

THE CHAIRMAN: It is a fact there is no appeal 
in the United States from decisions of the Interstate 
Commerce Commission? 

MR. SMITH: That is not quite correct. There 
are appeals, my lord. 

THE CHAIRMAN: Even on questions of fact? 

MR. SMITH: I may as well deal with that questim 
now. 

THE CHAIRMAN: According to what we were told 
before the only appeals are on law. 

MR. SMITH: That question is discussed in 
Locklin at Pages 288 to 296. 

MR. CARSON: Do you say there is an appeal on 
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questions of fact? 

MR. SMITH: I am going to deal with that. At 
pages 288 to 296 of Locklin there is a division for eight 
pages in respect of the question of judicial review of 
orders of the Interstate Commerce Commission, The grounds 
for judicial interference would appear’ tobe” s-= this is 
my Synopsis of what is stated by Professor Locklin -- 
(1) that the provisions of the Act are unconstitutional; 
(2) that the Commission exceeded its statutory authority; 
(3) that there has been a violation of specific 
constitutional guarantees by the action of the Commission, 

THE CHAIRMAN; Those are all legal so far, 

MR. SMITH: (4) that the order is based on 
a misconstruction of misinterpretation of the statute. 

THE CHAIRMAN: That is legal too. 

MR. SMITH: (5) On a mistake of law: (6) that 
the order is made without evidence or contrary to evidence, 

THE CHAIRMAN: Without evidence. 

MR. SMITH: Or contrary to evidence. I suppose 
we would say weight of evidence. Then I say that 
apparently an order of the Commission cannot stand if 
Supported by a mere scintilla ofproof but there must be 
Substantial evidence to Support it. That is my synopsis 
of the views which are expressed in these pages by 
Professor Locklin, He discusses the various juris- 
prudence in relation to the question of judicial reviey. 

THE CHAIRMAN: What was that last ground, that 
the decision was made without evidence or against the 
evidence? 

MR. SMITH: One of the cases almost lays down 
the same principles as are laid down by our courts as 
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case of a verdict by a jury, that the verdict was such 
as reasonable men could not find. 

THE CHAIRMAN: Such as twelve honest men could 
not possibly arrive at. | 

MR. SMITH: That is right. I say that the 
order of the Commission cannot stand if Supported by a 
mere scintilla of proof but there must be Substantial evi- 
dence to support it, 

THE CHAIRMAN: That appeal is to the courts, 
There is no appeal to any such thing as the governor in 
council, 

MR. SMITH: Not to the cabinet, 

THE CHAIRMAN: The appeal is to the court, 

MR. SMITH: Over there the Cabinet is only an 
advisory body. 

THE CHAIRMAN; The one ground which is nearest 
to an appeal on the facts is the last one, Will you 
read it again, please? 

MR. SMITH: That the order is made without 
evidence or contrary to evidence, That is the way it 
is stated. Then there is a long discussion as to the 
judgments , and that is merely the interpretation put 
upon it by Professor Locklin. I think in order to 
examine into a judicial review of the orders you would 
have to look =. 

THE CHAIRMAN: In that case you would simply 
consider what evidence there was before the Commission 
and you would say that on that evidence you had no power 
to find as you did find. Then do they make a finding or 
send it back to the Commission? 

MR, SMITH: I thinkthey would send it back to 
the Commission, I have not Professor Lockpin's book 
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THE CHAIRMAN: If the appeal we have now to the 
Privy Council were to be abolished and an appeal allowed 
to the Supreme Court of Canada on the same grounds as you 
have just read there, would that be Satisfactory to you? 

MR. SMITH: No, my lord. That matter was 
discussed, and I am advocating that the appeal to the 
Governor in Council be retained. I submit that the 
Governor in Council has enunciated the principles which 
he recognizes as governing the exercise of this right. 

I refer to the orders in council in which these principles 
have been laid down at page 41, 

THE CHAIRMAN: What is the order in council? 

MR. SMITH: It is given here at the bottom of 
page 41 of my argument, It has been laid down on various 
occasions, it is not one solitary order. This is an 
order in council which was made in 1933, and it is reported 
in 2 D.L.R., page 209 at page 212, 

MR. CARSON: Have you the P,.C. number? 

MR. SMITH: No, I have not, The title in the 
Dominion Law Reports is "Re Railway Freights in Canada." 

The Governor in Council has in various orders 
incouncil enunciated the principles which have been 
recognized as governing the exercise of his jurisdiction 
on applications made to him under Section 52. For 
example, in order in council made in 1933 and reported under 
the title "Re Railway Freights in Canada” 40 C.R.C. 97; 
(1933) 2 D.L.R. 209, at pp. 100 and 101 in 40 O.R.C. 

Bhd Oytesl-in (2955) .2-D.L.R., ibyvdsosaids 

"The Committee deem it proper, in con- 

nection with the said Appeals, to call atten- 
tion to the principles that have in the past 
been recognized as governing the exercise of 


the jurisdiction of the Governor in Council on 
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applications made to him under the provisions 
of Sec, 52 of the Railway Act. As has been 
pointed out in previous Orders in Council, 'the 
intent of the legislation is to invest His 
Excellency in Council with judicial powers by 
which he may in his discretion aid in securing 
and enforcing the provisions of the Railway 
Act, having due regard to the method of railway 
rate regulation by an independent commission 
which was the outstanding innovation in the 
Reilway Act of 1903 and which has been preserved 
throughout succeeding revisions of the Act to 
the preent time. ! (Order inCouncil P.C.2166, 
dated the 24th day of October, 1923.) 
Further, that 'in appeals to the Governor in 
Council from the Board of Railway Commissioners 
&@ practice has grown up not to interfere with 
an Order of the Board unless it seems manifest 
that the Board has proceeded upon some wrong 
principle, or that it has been otherwise subject 
tO error. Where the matters at issue are 
questions of fact depending for their solution 
upon a mass of conflicting expert testimony, or 
are otherwise such as the Board is peculiarly 
fitted to determine, it has been customary, 
except as aforesaid, not to interfere with the 
findings of the Board.! (Order in Council 
P.C. 1170, dated the 17th day of June, 1927.)" 
The record as to the disposition of appeals 
and the principles laid down by the Governor in Council 
completely refute, I submit, the contention of the 


Canadian Pacific Railway that the Governor in Council's 
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decision must be given of necessity upon political con- 
Siderations rather than upon the merits and upon the 
evidence, There is no evidence that any decisions have 
been given otherwise than upon the merits and upon the 
evidence. 

THE CHAIRMAN: According to what you have told 
us three appeals have been allowed since 1903. 

MR. SMITH: That is right. 

THE CHAIRMAN: And the government in considering 
these appeals considers itself to be acting in a judicial 
capacity. 

MR. SMITH: That is right. 

THE CHAIRMAN: And in enforcing the provisions 
of the Railway Act what they do must be found justified 
by the Act itself, 

MR. SMITH: That is right. 

THE CHAIRMAN: They will not interfere unless 
they find that the Board has proceeded on some wrong 
principle, That is what a court of appeal would do? 

MR. SMITH: Yes. 

THE CHAIRMAN: Or that it has been otherwise 
Subject to error? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: I presume that would be a legal 
error? 

MR. SMITH: Not necessarily a legal error; I 
Suppose an error in principle, 

THE CHAIRMAN: Or are otherwise such as the 
Board is perculiarly fitted to determine. Having regard 
to the grounds which the government lays down to govern 
its proceedings would you not be better off before a 
court of justice? 


MR. SMITH: No, I do not think so. I think that 
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it has been very Satisfactory. The Canadian Pacific 
Railway did not raise any objection until there was a 
change in 1948, There was some modification -- and 
we claim rightly -- in the judgment in the 21% case, 
and the committee after expressing some views sent the 
matter back for disposition by the Board in the light of 
principles which they laid down, 

THE CHAIRMAN; We will adjourn now. 


---The Commission adjourned at 1.05 p.m. to resume at 


2.45 p.m, 
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Ottawa, Ontario. 
Friday, May 12, 1950. 


AFTERNOON SESSION 
YL OU NN 


ARGUMENT BY MR. SMITH (Cont 'd.) 


MR. SMITH: I think I was at the bottom of 
page 42, my lord, starting at the last paragraph: 

It is also submitted that it is neither necessary 
nor expedient to amend subsection (2) of Section 52 by 
conferring upon a judge of the Supreme Court power to 
determine whether a question arising out of a decision 
of the Board is one of law and whether leave should be 
granted. 

THE CHAIRMAN: Pardon me a moment. You say--- 

MR. SMITH: 52 of the Railway Act. 

THE CHAIRMAN: What is it you say? 

MR. SMITH: As at present the Board has power 
to determine whether a question is one of law. 

THE CHAIRMAN: That is why the Act requires the 
Chairman to be a lawyer. 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: And the Vice-Chairman. 

MR. SMITH: Yes, my lord. It is suggested that 
there be a change there, that the power should be taken 
away from the Board and be given to the Supreme Court. 

THE CHAIRMAN: You suggest that? 

MR. SMITH: No; it is suggested by the Canadian 
Pacific Railway Company. 

THE CHAIRMAN: And you do not think there ought 
to be? 

MR. SMITH: No. 

The Board has that power at the present time and 


has always exercised it in a judicial manner. 
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As is mentioned in Mr. Coyne's book on the Railway 
Law of Canada, at p. 57, the Suggestion was made in the 
Parliamentary Committee that the question whether or not 
there should be appeal as to both law and jurisdiction 
should be left to the Supreme Court but the considerations 
prevailed that the Chief Commissioner and Assistant Chief 
Commissioner must be men of long legal experience; 
that the Board has special knowledge of the matters en- 
trusted to it and that it had in practice given leave in 
every reasonable case in which it had been applied for. 
It has always been the practice of the Board to grant leave 
to appeal upon any proper question. New York Central v. 
Valleyfield 52.C.R.T.C. 109. If it is fairly arguable 
that the decision of the Board is wrong on the question which 
the applicant desires to raise, the Board has invariably 
given leave to appeal. (Coyne, p. 99.) 

So I submit in the circumstances it is not 
essential to have a change. 
RATE BASE, RATE OF RETURN AND CANADIAN 
PACIFIC RAILWAY AS THE ONLY YARDSTICK, 

Now, my lord, I come to the rather important question 
of rate base and rate of return and Canadian Pacific 
as the only yardstick, and I propose to deal with these 
matters together rather than separately, as in my 
Submission they can be more conveniently discussed in 
that manner, 

Counsel for the Commission has invited an expression 
of views on the subject of rate base and rate of return 
and Canadian Pacific Reilway as the only yardstick. 

In my respectful submission, these three matters 
can be more conveniently discussed together, rather than 


Separately. 
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The application in the 30% Case was based on the 
financial requirements of the Canadian PaciPic Railway 
Company and the Canadian National Railways for fixed 
charges, dividends and additions and betterments to 


railway property (net after retirements). 


THE CHAIRMAN: Are you reading from page 449 

MR. SMITH: Yes, my lord, the third paragraph. 

(Pamphlet copy of 21% Judgment, p. 24.) 

The Board decided with respect to the last 
mentioned items that what the Railways were in effect 
asking for was an allowance by way of surplus over and 
above their requirements for fixed charges and dividends. 
That is by the term additions and betterments to railway 
property (net after retirements). (Pamphlet copy of 
21% Judgment, p. 26.) 

THE CHAIRMAN: Pardon me a moment before you 
g0 any further. Is it possible, looking at the Judgment, 
what is ordered to be done ,to show to what extent they 
considered the financial requirements of the Canadian 
National Railways? 

MR. SMITH: No. I think what they did decide 
was, they decided at page 36 that they took the require- 
ments of the Canadian Pacific Railway as the guide or 
measure, after referring to the Canadian National. 

THE CHAIRMAN: They said something about the 
C nadian National also. 

MR. SMITH: Yes. 

THE CHAIRMAN: The point: is, is there anything 
to show just the result? 

MR. SMITH: Well, I was referring to page 36 of 


the Judgment. 
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THE CHAIRMAN: "Some regard must, I consider, 
be had to the needs of all the railways." Is that 
where it comes in? 

MR. SMITH: Yes. 

"But, as there can only be one rate for 2ll 
railways, "--- 

THE CHAIRMAN: No, it is the paragraph before 
that. 

MR. SMITH: "I cannot accept the contention of 


counsel for the respondents, that the requirements of 


Canadian National Railway should be entirely disregarded." 


THE CHAIRMAN: Who was arguing that? 
MR. SMITH: Mr. MacPherson, I think, made the 
argument on behalf of the provinces. 


THE CHAIRMAN: "...that the requirements of 


Canadian National Railways should be entirely disregarded. ' 


MR. SMITH: Well, it is here stated at page 35, 
my lord: 

"Mr. MacPherson, Counsel for the Province of S skat- 
chewan, as did Counsel for the other Respondent provinces, 
Sstrong’y urged that on the issue of need the Canadian 
Pacific Railway Company should be taken as the only 
criterion. And that the requirements of the Canadian 
National Railways should be entirely disregarded in the 
establishment of a just and reasonable rate structure 
in Canada." 

THE CHAIRMAN: Now, what did the Board do about 
that? 

MR. SMITH: "Some regard must, I consider, be 
had to the needs of all the railways. But, as there 
can only be one rate for all railways, we should, I think, 
endeavour to arrive at a just and reasonable mean between 


the railways in fixing the rates. Upon consideration of 
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all that has been placed before us I am of the view that 
this can best be accomplished by taking the requirements 
of the C nadian Pacific Railway Company as the guide or 
measure,..." 

THE CHAIRMAN: Did the provinces ask for anything 
contrary to that? 

MR. SMITH: No. TI think it is correctly stated 
that Mr. MacPherson made that argument. 

In the 21% Case, in accordance with previous 
decisions, the requirements of the Canadian Pacific Railway 
were taken as the guide or measure in the establishment of 
what the Board considered to be just and reasonable freight 
rates to be paid by the users of the Railways. (Pamphlet 
copy of Judgment, p. 36.) These requirements are shown in 
the note on p. 66 of the Judgment as follows: 

BEE MOOS as 04 suik a ¥en 6 $21,310,000 

PIRed Charges... . cies. Rey cay aew Wy f." 

Allowance for Surplus... 15,235,000 
ee Mia wee LUG Ga NOT eri. yo iu G4 $52,332,174. 

THE CHAIRMAN: Wes that the total result? There 
was nothing else? 

MR. SMITH: Those are the requirements on which 
the amount, the deficiency found, was based. 

In the application in the 20% Case, the member 
Companies of the applicant Association other than the 
Canadian Pacific Roilway Company stated that they were 
content that their financial needs should be determined in 
relation to the financial needs of the Canadian Pacific in 
accordance with the principle laid down by the Board in 
the 30% Judgment. (Pamphlet copy of 20% Judgment of 
September 20, 1949, p. 9.) 
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In the 20% Case, the Canadian Pacific Railway 
Company endeavoured to show that a rate base had been 
established upon which a rate of return should be allowed. 
The Board, however, found that a rate base had not been 
established. (Pamphlet copy of Judgment of September 20, 
1949, pp. 14-15.) 

THE CHAIRMAN: Is that the Same case you have 
been reading from? 

MR. SMITH: No; that was the 21% Judgment. 

This is the 20 % Judgment of September 20, 1949, pp. 14-15. 

THE CHAIRMAN: Have you got that here? 

MR. SMITH: Yes. Under (b) on page 14; 

"Counsel for the Canadian Pacific Railway 
endeavoured to show that a rate base had been established 
as a result of proper deductions from Exhibit 49-49 
and the evidence in its Support. The respondents refused 
to consider it Open to the applicants on the hearing of 
this application to found their application on a rate of 
return on a rate base." 

THE CHAIRMAN: I do not see that. 

MR. SMITH: On page 14, my lord, under "Rate 
Base and Rate of Return". 

THE CHAIRMAN: Oh, I thought you were referring 
to the bottom. All right, .L have, it, 

MR. SMITH: " The applicants did not when such 
objection was made by the respondents, apply to amend 
their application go that there would be before the 
Board as an alternative to the dollar requirements of the 
C nadian Pacific Railway +++" 

THE CHAIRMAN: The applicants did not apply to 
amend? 

MR. SMITH: No, did not apply for a full dis- 


CUSSion of 2 fair rate of return on the rate base. 
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However, in view of the importance attached to the 
evidence and argument respecting rate base by counsel for 
the applicants I think it proper to make this brief 
comment." And then on page 15, the third sentence: 

"However I do not believe that such considerations 
justify me in determining without further evidence 
and investigation that the investments have been prudently 
made, and that the revenues have been sufficiently accounted 
Fox, Notwithstanding, therefore, the very able ard learned 
arguments advanced by counsel for the Cenadian Pacific 
Railway and notwithstanding the evidence of the learned 
experts, I accept the arguments advanced for the Province 
of Saskatchewan and the Maritime Transportation Commission 
that much more evidence than that adduced will be necessary 
to justify this Board in deciding that from this exhibit 
and the evidence in its Support a rate base had been 


established for the purposes of dealing with this application.’ 


The Board,in its review of the 21% Judgment, 
pursuant to Order-in-Council P.c. 4678, revised and adjusted 
the restatement at p. 66 of the pamphlet copy of the 20% 
Judgment (see pamphlet copy of Judgment in the 20% Case 
dated September 20, 1949, p. 7) and found 2 lower total 
revenue deficiency than was found in the earlier Judgment. 
That appears in the blue-covered book at page 7. You 
will see, my lord, at page 7 there is a restatement. 

THE CHAIRMAN: A restatement of what? What 1s 
the short name of this Judgment? What do you call this? 

MR. SMITH: Mr. Frawley calls it the mistake 
Judgment. 

THE CHAIRMAN: You have the 20% and you have the 
8%; what is this? 

MR. SMITH: This is the 16% Judgment. 
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THE CHAIRMAN: Now, what do you say about 
pege 7, Mr. Smith? 

MR. SMITH; Well, on bage 7 of the blue Judgment, 
the one of September 20, 1949, there is 2 restatement. 

THE CHAIRMAN: What part of it do you refer to? 

MR. SMITH: There igs a restatement of the re- 
quirements, ny .ord.,.a restatement based on the requirements 
28 found in that Judgment. I do not think it has very 
much relevance. [I Just wanted--- 

THE CHAIRMAN: Are you sure it is this one? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: That is the 8%? 

MR. SMITH: Well, it is two things. 

MR. COVERT; Yes, it is the 8%. 

MR. SMITH: It is the 8% Judgment, but it was a 
review of the 21% Judgment, and then it also deals with 
the 20% application. 

THE CHAIRMAN: Well, there I find the first 
figures set out under "Depreciation". Ts that the page 
you are talking about? 

MR. SMITH: No, it is under "Income Tax", my 
ford. If you look at page 66 of the earlier Judgment you 
Will see that there ig a Statement there, and this is 
the restatement On page 7. You can compare them, my lord. 

THE CHAIRMAN: Page 66 of what? 

MR. SMITH: Page 66 of the 21% Judgment. There 
Ls a statement there, and you will notice a note at the 
bottom. 

THE CHAIRMAN: What is the difference between 
the two Statements? 

MR. SMITH: Well,the chief differences are in 
three items. There are only three items that are affected. 
There is 2 difference by reason of, first, apportionma t 


Of fixed charges. If you will look now at page 7 of the 
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blue Judgment you will Observe the second item is, 
"Fixed Charges (as allocated ard apportioned)", which 
is reduced to $12,802,702. 

THE CHAIRMAN: Reduced from what? 

MR. SMITH: From the amount which was in the 
Original. 

THE CHAIRMAN: That is $15,787,174? 

MR. SMITH: Yes, my lord. Then the next item 
is that there were adjustments in respect of depreciation. 
In the original judgment there was a total allowance of 
$4 million of depreciation. 

THE CHAIRMAN: Where is that? 

MR. SMITH: On page 66, my lord: 


"Overstatement of Depreciation - Rolling Stock... 
$2,000,000 


Overstatement of Depreciation - Road Property. 4. 
$2,000,000" - 


Making the total amount of $4,000,000. 

THE CHAIRMAN: And what happens on page 7 of 
the other judgment? 

MR. SMITH: On page 7 of the other judgment, 
the overstatements are amended. The overstatement of 
depreciation - Rolling Stock" becomes, instead of $2,000,000, 
$5,279,880; and the "Overstatement of Depreciation - Road 
Property" in the 21% Judgment of $2,000,000 becomes 
$593,103. 

THE CHAIRMAN: So there is an increase then 
from about $4,000,000 to about $53 million. 

MR. SMITH: Yes, $5.8 million. 

THE CHAIRMAN: Five ana three quarter million. 

MR. SMITH: That is right; and the only other 
change was in the treatment of income tax. 


THE CHAIRMAN: What was done there? 
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MR. SMITH: Well, page 7 of the blue Judgment 
says that Mr. Egan, who was ea Chartered Accountant called 

by --- } 

THE CHAIRMAN: No, but just the figure. 

MR. SMITH: Oh, the figure? 

THE CHAIRMAN: Yes. 

MR. SMITH: Well, it is a little different, 
my lord - it is a little hard to follow because the two 
figures, $22 million ana $34 million are not the same 
figures. 

THE CHAIRMAN: Pardon me 2 moment. I find on 
the first Judgment," Add IncomeTax for 1947 as above, 
$12,372,935R" Sra that the figure? 

MR. SMITH; Yes, my lord. There w2s a difference 
between the income. 

"(It) was made after deducting an amount for 
income tax which in its calculation had failed to reflect 
the proper adjustments for the overstatement of depreciation 
and deferred maintenance as appears in the Board's decision 
inthe 21 per cent case. This requires adjustment, 
therefore the net railway Operating income of the Canadian 
Pacific Reilway to take care of the proper adjustment for 
income tax and the adjustments already indicated will be 
48 follows:" go there werereally three items that were 
affected. 

THE CHAIRMAN: fT know, but I am asking how was 
the income tax figure affected? It was reduced from 
$12,372,000 to $7,731,000; is that right? 

MR. SMITH: That is right, $7,731, 320 

THE CHAIRMAN: Now, what is your purpose in 
pointing out those figures? 


MR. SMITH: TI am jJust;giving you the history, 
my lord. I did not intend to go in to details; I was just 
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giving you the history of it. 

THE CHAIRMAN: These changes were made when 
the matter - or were they? Or is this an original 
application? 

MR. SMITH: I beg your pardon? 

THE CHAIRMAN: This is the review. 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: When the case went back to the 
Board they made these changes. 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: By reason of the directions they 
received from the Government? 

MR. SMITH: That is right, my lord. 

In the Judgment of the Board dated March ime 
1950, the requirements of the Canadion Pacific R ilway 
for 1949 were based on the revised formula of the Board's 
Judgment of September 20, 1949. 

The Canadian Pacific Railway has proposed to the 
Commission that there be the following amendment made to 
Section 325 of the Railway Act: 

"R tes shall not be deemed to be just and reasonable 

unless, taken as a whole, they are sufficient to 

provide a fair return upon the investment in the 
railway property of Canadian Pacific R2ilway 

Company and the Board may from time to time 

determine the investment in railway property upon 

which the return is to be calculated and the rate 
of such return." 
--Transcript, Vol. 110, pp. 20267-20268. 

The Company hrs, therefore, now taken the position 
that freight rates must be fixed upon the basis of a fair 
return on what it asserts is a fair rate base, namely its 


investment in railway property. Its financial requirements 
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are, under the propesed amendment, no longer to be the 
guide and measure. 

It is suggested that in order to weigh the 
proposal, it might be helpful to the Commission if I 
meke some reference to the fair-return-on-fair-value 
stendard for rate-making purposes. This concept had 
its origin in the United States. 

"Fair return is the amount that a utility 

is entitled to earn on its property. It consists 

of interest to bondholders and preferred stock- 

holders and dividends or profits to the holders 

Of common stock. It is 2 return on capital 

employed and is in addition to all reasonable 

operating expenses, including annual depreciation 
and taxes. The rate of return is the percentage 
of income which a utility is permitted to earm 

on the fair value of its property or rate base. 

Multiplying the valuation by the rate of returm 

Gives the amount of return. It is the amount of 

return on the property used in public service 

that is really involved, and both fair value 

and rate of return 2re only intermediary factors 

required to reach the final result. Thus, valuation 

and rate of return 2re inseparably involved 

in orriving at fair return. 

The rate of return is Just as important 25 

the rate base in determining the foir return to 

which the utility is entitled.” 


--Trachsel on Public Utility Regulation, 
1947, pp. 322-323. 


COMMISSIONER ANGUS: Does that mean that the 


Surplus is not included in the product of the --- 
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MR. SMITH: Well, it is usually 23n over-all 
rate, my lord; it is usually over-211 rate on the whole 
property. But I intend to deal to the best of my ability 
with how this fair rate is arrived at. 

In considering the American c2ses one must look 
et the constitutional position there. 

THE CHAIRMAN: TI notice they talk of the fair 
value of the property; does that mean the present 
valuation? 

MR. SMITH: Well, my lord, I intend to deal 
with that. There has been much controversy in the United 
States as to how the value is obtained, and I think the 
word "value" in itself is misleading. 

THE CHAIRMAN: Is misleading? 

MR. SMITH; Is misleading , yes. 

THE CHAIRMAN; Does that just mean --- 

MR. SMITH: Because it does not mean value in 
the economic sense or market sense. 

THE CHAIRMAN: What does it mean, then? 

MR. SMITH: Well, it means the value that is 
used for 2 rate base. That is not answering your question, 
but 1 think perhaps if you will bear with me I could expand 
on that answer, which is not 2 very good one. 

THE CHAIRMAN: Well, you see, the C.P.R. 
amendment does not refer to valuation, does it? 

MR. SMITH: No, it refers to investment. 

THE CHAIRMAN: Return on investment. 

MR. SMITH: That is right, my lord, and I 
intend to discuss that question, but in effect it is 2a 
rate base. 

THE CHAIRMAN: It is what? 

MR. SMITH: It is a rate base. That is the basis 


On which the rates are to be fixed. Then you will --= 
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THE CHAIRMAN: According to the C.P.R. 

MR. SMITH: Thet 1s, 2ccording to that amendment. 

THE CHAIRMAN: Yes, but the fair return would 
be upon the investmant. 

MR. SMITH: Yes, my lord. Now, I say when you 
come to consider--- 

THE CHAIRMAN: Do you say the investment means 
the same thing as the valuation? 

MR. SMITH: As used - it may or it may not, as 
used in the cases, but it 1s going to take some time to 
explain this, my: Lord. I) am relying mostly on American 
ceases, where, as [I said, the concept of fair return on fair 
value was originated and has been discussed in many c#ses, 
Dut, asia say, it has to be considered first, the American 
C28€8 have to be considered first, in the light of the 
constitutional problem in the United States. 

The fifth amendment to the Constitution of the 
United States provides that: 

"No person shall be..... RitsdAbtaa «sc ev 

deprived of 1166 liberty or property without 
due process of law; nor shall private property 
be taken for public use, without Just compensation. " 
Under the fourteenth amendment: 
"No state Shall........deprive any person of 
Life. liberty or property without due process of 
law; nor deny to any person within its jurisdic- 
tion the equal protection of the laws." 

Now, there were cases in the United States, as 
to whether these due process clauses applied to commissions 
and fixing rates of return for public utilities, and, 
although the earlier cases were to the effect that that was 
2 legislative function and not one for the courts, the earlier 


cases were reversed, and so we come down to the well-known 
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case of Smyth vs. Ames, 169 U.S. 466, which was decided 
in 1898. That was a case from Nebreska, in which the 
following principles were laid down with respect to the 
return to which 2 utility comp2ny was entitled under 
the Constitution: 

"The question whether they (the rates) are 

SO unreasonably low as to deprive the carrier of 
its property without Such compensation 2s the 
Constitution Secures, and therefore without due 
process of law, cannot be go conclusively deter- 
mined by the legislature of the State or by regu- 
lations adopted under its authority, that the 
matter may not become the subject of judicial 
inquiry." 

That followed the later cases, which had overruled 
the earlier cases on the point, but those were questions 
on constitutional ty anton we are not concerned here. 

Now, this is the finding with respect to this 
principle of fair return on fair value; 

‘We hold, however, that the basis of all 

e2leulations as to the reasonibleness of rates 
to be charged by 2 corporation maintaining a 
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Well, in that case it was 2 railway -- 
"under legislative sanction" -- 
it is not 2 highway in our sense -- 

"must be the f2ir value of the property being used 
by it for the convenience of the public. And in 
order to ascertain that value, the original cost 
of construction, the amount expended in permanent im- 
provements, the amount and market value of its bonds 
and stock, the present as compared with the original 
cost of construction, the probcble earning capacity 
of the property under particular rates prescribed 
by statute, and the sum required to meet operating 
expenses, are all matters for consideration, and are 
to be given such weight as may be just and right 
in each case. We do not say that there may not be 
other matters to be regarded in estimating the value 
of the property. What the company is entitled to 
"8k is a fair return upon the value of thot which 
it employs for the public convenience." 

THE CHAIRMAN: On the value. 

MR. SMITH: Yes. 

"On the other hand, what the public is entitled 


to demand is that no more be exacted from it for the 
use of 2a public highway than the services rendered by 
it are reasonably worth." 

It may be of interest that at this time the 
counsel for the people was Mr. William J. Bryan, and he 
wes contending that reproduction value should be accepted. 
At that time they were in a deflationary period and prices 
were down; it was to his interest to keep the reproduction 
value rather than an original cost value. 

THE CHAIRMAN: You mean 2 replacement value? 

MR. SMITH: A reproduction or replacement value, 


yes, my lord. 
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In Bauer and Gold on Public Utility Valuation 

for Purposes of Rate Control -- this is in the library 

2t the Board of Transport Commissioners -- pages 

50-51, 26 26 Bald? 

"This statement has been cited as basic Qu- 

thority by the Supreme Court 21l along down to 1942." 

This book was written in 1937; I have added, to 1942; 
"It has been accepted by commissions and courts 
as a fundamental rule for determination in Bpecific 
cases whether rates are reasonable or inadequate and 
confiscatory. It has been the Subject of innumerable 
analyses by legal and economic writers. It has been 
viewed from almost every conceivable standpoint; 
Supported, interpreted in various manners, and even 
ridiculed. With the years, however, discussion had 
come to center chiefly on the question whether 'fair 
value' depends primarily upon ‘actual cost' of properties 
used in public service, 'reproductton cost', or 
some other fundamental conception; or whether it de- 


pends upon no one dominant factor." 


(Page 22520 follows 
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However, in 1942, the Supreme Court of the 
United States, in Federal Power Commission v. Natural 
Gas Pipeline Co. (1942) 315 U.S. 575, the Court, Speaking 
by Chief Justice Stone, said:- 

"The Constitution does not bind rate- 
making bodies to the service of any single 
formula or combination of formulas. Agencies 
to whom this legislative power has been dele- 
gated are free, within the ambit of their 
Statutory authority, to make the pragmatic 
adjustments which may be called for by parti- 
cular cicircumstances. Once a fair hearing 
has been given, proper findings made and 
other statutory requirements Satisfied, the 
Courts cannot intervene in the absence of a 
clear showing that the limits of due process 
have been overstepped. If the Commission's 
order, as applied to the facts before it and 
viewed in its entirety, produces no arbitrary 
result, our inquiry is at an end." 

THE CHAIRMAN: Now, in this country we have 

not those constitutional limitations. 

MR. SMITH: No, my lord, 

THE CHAIRMAN: To what extent does all this 
apply? 

MR. SMITH: Well, I think it applies that 
when this question of investment cost from rate base 
is to be determined, I think we have to look at it in 
the light of what practices -- we have adopted the 
practice from the United States. I was going to point 
out to your lordship the considerations which are taken 


in fixing that rate base. 
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THE CHAIRMAN: That is where the Constitution 
provides that you cannot deprive anybody of his property 
Without just compensation? 

MR. SMITH: Yes, my lord, Well, as I understand 
it, in the 20% Case, Mr. Priest, a very eminent counsel, 
was retained by the Canadian Pacific Railway Company 
and made an argument on this very question as to what is 
necessary to establish rate base; and I think it is necessary 
in order that the Board may appreciate the various questions 
Which arise, that one must look at these cases, I think, 
which throw a great light on how it is determined, and 
also the writings of the authors to whom I refer: as to 
what are the considerations in the establishment of rate 
base and fair rate of return. I think possibly if I 
went on I could establish the point I am trying to make. 

THE CHAIRMAN: Well, the point you are trying 
to make, you are against the fair return on a rate base, 
aren't you? 

MR. SMITH: No, my lord. I don't say that I 
would - - 

THE CHAIRMAN: You are in favour of the amendment? 

MR. SMITH: I am against the amendment, because 
I say it is a restrictive amendment, and I think in order 
to debate that question you have to consider the points 
which I would like to raise. Otherwise that is the way 
I like to present my argument. 

THE CHAIRMAN: Yes, I see, but the Courts in 
the United States - - 

MR. SMITH: I quite appreciate the constitutional 
position, 

THE CHAIRMAN: What I am getting at is that in 


this last case the ruling is that the Constitution does 


if a) ie . - : : aN —— 


© 


 watdayeradc? aft overiw eb del ¢HAMALARG SHE | ; 


aiteyroxd shed 2 goutvest Seiaasbd fodaes. g ¥ tat? avbivosd ‘ger 
. 1a 
frottaanpano» telh guodsiv = 
oe 


r te rf Pn au ma) 
buctatetite I as .ffeW  yhrcd ye ~#eY  eHTIMe i ade 


end ROS cdf at tt 


ua m ¢ >? 
2 Oey co Te 
+ * 4 


i. 
aid ud bontedort sav 
ofra: Orte 


yisssebdeR 


P aa - a2 ¢ 
omar wr taseouq oF anti = 


if . eee Eoyee¥- + WARRRAHD: GHT 
-= setads BedtnU sit 
hen teusetenon off ebakootdes otiap 1 ciRiNe .HM <9 . 


“7 


» stortteod 


a 


nd i 
) dedt ui op suhtdoy am % ted) sMAMAEABOBHD = 1 


: , Pie 7 wi? 
got actiedideacd ont tart et gable ay REO Me ; 
< , >. _ af iD) 


esis. 


a © Foy -“, iA 1 4 7 a Aa Oe, 


~ 22500 - Mr. Smith 


not bind rate-making bodies to the service of any single 
formula. 
MR. SMITH: Yes, my lord, that is right. 
THE CHAIRMAN: So long as they do not do some- 
thing unjust? 
MR, SMITH: I am going to go on from here and 
Just tell the Commission what the decisions in the United 
States have been: The Constitution, what the practice 
is in the public utilities, and also what the practice of 
the Interstate Commerce Commission is, in the light of 
these judgments. 
In a concurring opinion, Messrs. Justices Black, 
Douglas and Murphy said:- 
"While the opinion of the Court erases 
much which has been written in rate cases 
during the last half century, we think this 
is an appropriate occasion to lay the ghost 
of Smyth v. Ames.......which has haunted 
utility regulation since 1898....." 
In Federal Power Commission v. Hope Natural 
Gas Co. (1944) 320 U.S. 591, the Court expanded upon its 
Statement in the Natural Gas Pipeline case quoted above 
by saying: - 
"It is not the theory but the impact 
of the rate order which counts." 
I submit that that is pertinent or apposite apart from 
any constitutional question. 
"If the total effect of the rate order 
cannot be said to be unjust and unreasonable, 
judicial inquiry under the Act is at an end. 
The fact that the method employed to reach 
that result may contain infirmities is not then 


important." --p. 602. 
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"The rate-making under the het; lees uthe 
fixing of 'just and reasonable' rates involves 
the balancing of investor and consumer interests. 
Thus, we stated, in the Natural Gas Pipeline 
Case (315 U.S. 590) that:- 

'Regulation does not insure the 
business shall produce net revenues! 
but such considerations aSide, the investor 
interest has a legitimate concern in the 
financial integrity of the Company whose rates 
are being regulated," 
Now, this is the passage on which my friend, 
Mr. Evans, and I have no doubt, Mr. Priest, relied. 

"From the investor or Company point of 
view, it is important that there be enough 
revenue not only for operating expenses but 
also for the capital costs of business. These 
include service on the debt and dividends on 
the stock. By that standard, the return on 
the equity capital should be commensurate with 
return on investment in other enterprises 
having corresponding risks; that return more- 
over should be sufficient to insure confidence 
in the financial integrity of the enterprise 
so as to maintain its credit and attract 
capital." ~-pp. 603-604 

The base that was accepted in that case, my 

lord, was a base which is what was called actual 
legitimate cost -- I think that was the term of the Act, 
It was the Federal Power Act, and it was based on original 


cost. 
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Now, perhaps in order that the Commission 
might just appreciate what I am endeavouring to say on 
this question of Original cost and reproduction cost or 
investment cost, it might be well Just to have some 
clearer view of that by referring to some of the definitions 
which have been given as to the method to be employed, 
and the meanings of the words used. I am now referring 
again to Trachsel on "Public Utility Regulation", p. 284:- 
"The terms: original cost, actual cost, 
historical cost, prudent investment,...." 
And you are going to hear perhaps more of those, I should 
Judge, when my friend Speaks: - 

",e.e+eeare used more or less interchange- 
ably. Yet they do not mean precisely the 
Same thing to all people, 

The original cost of a public utility 
is the sum of money that has actually been 
expended in the acquisition and construction 
of the property which is included in the rate 
base and which is still used and useful in 
rendering service to the public, 

Actual cost and historical cost also fit 

have 

into this definition, although the courts /at 
times used the term'historical cost'in the 
Sense of judging the wisdom of the expendi- 
tures to determine whether or not they should 
have been made, 

Prudent investment designates the original 
cost of the property used and useful in the 
public service, purchased according to sound 


and honest judgment. It coincides with the 
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sum that would reasonably have been expended 
by a prudent and competent person, that ae $ 
not wastefully or dishonestly. Thus it is 
possible for prudent ‘rivertrier le differ 
from actual or original cost." 

THE CHAIRMAN: Does that mean that prudent 
investment might probably be less than the actual invest- 
ment? 

MR. SMITH: Yes, my lord, that the question of 
prudent investment arises in that question. 

Now, what I said in these cases, although the 
ease of Smyth v. Ames did not lay down any definite rule 
but said there was amultitude of cases to be considered -- 
perhaps "multitude" is too strong a word _ a variety 
of things to be considered in the establishment of a rate 
base: yet the courts under that decision more or less 
went on the theory that it was the reproduction cost that 
Should be taken into consideration; and that original 
cost, if original cost was taken as a rate base, it would 
not be within the constitutional powers of the Commission. 

THE CHAIRMAN: That what would not be? 

MR. SMITH: Within the constitutional powers of 
the Commission. It would offend, taking original cost 
as the rate base would offend against the due process 
clauses of the Constitution. 

THE CHAIRMAN: That applies to any method they 
might adopt. The Constitution protects the property - - 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: This last judgment says that the 
Constitution does not bind rate-making bodies to the 
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MR. SMITH: To serve any one purpose. 

THE CHAIRMAN: To Any Single formula or 
combination of formulas. They can adopt any line they 
like so long as in the result they do not violate the 
rights of the party under the Constitution. 

MR. SMITH: Yes. 

THE CHAIRMAN: That is what you are saying? 

MR. SMITH: That is what I am Saying, my lord. 

AS is pointed out by Bauer and Gold on Public 
Utility Valuation for Purposes of Rate Control, at 
pp. 112-114, actual experience with rate making has 
demonstrated that there is a fundamental difference 
between railroads and most other utilities. A local 
electric or gas property, for example, can be treated 
independently without regard to other concerns because 
of its local monopoly. Its total costs can be separately 
computed and a rate schedule devised so as to furnish the 
needed revenues. I quote further from this work to show 
the inherent difference between a railroad and an 


ordinary public utility: - 


"In the case of railroads, the situation 
is fundamentally different. While costs to each 
company can be separately computed, including 
return on an independent rate base, no railroad 
can be treated by itself in establishment of 
rates, because of the interlocking of terri- 
tories served. While each company has local 
monopoly of service between intermediate points 
on its lines not served by other railroads, it 
nevertheless is subject to competition at 


terminal points, with regard to sectional 
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traffic, and as to territorial development..... 

The individual company cannot have its 
rates based on separate valuation of its own 
properties. It is treated jointly with the 
NOS Ae the same rate schedule applies. 
Its own financial needs can be considered only 
with the interests of all the companies taken 
together," 


--pp. 112-113 


That speaks of the situation in the United 
States, and in the United States for the most part, rail- 
road rates are interstate in character and come under 
the control of the Interstate Commerce Commission while 
local utilities come under the Jurisdiction of the States. 
Railroad rates are not fixed independently there for 
individual companies. The Interstate Commerce Commission 
was established by Act of Congress in 1887. Section 1 
of the Act required all rates "to be just and reasonable". 
It ‘was held by the United States Supreme Court that 
the Commission was without power to prescribe rates for 
the future, but in 1907 express power to prescribe maximum 
rates was conferred on the Commission. That is by the 
Hepburn Act. 

The Transportation Act of 1920 was passed by 
Congress. It prescribed railroad rate making on the basis 
of total valuation for all railroads as a whole (or as a 
whole in each of such rate groups or territories as the 
Commission might from time to time designate) without 
distinction as to individual conditions of a particular 
company. It provided for a policy of recapture of excess 


returns from over profitable companies to be used in part 
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for assistance of railroads with inadequate returns. 

THE CHAIRMAN: That is the point I was wondering 
about. It does provide that, does it? 

MR. SMITH: It did, but that provision was 
repealed in 1933. 

THE CHAIRMAN: Oh, I see. I have found it only 
to lose it again. 

MR. SMITH: The first step towards introduction 
of the new system had been taken by the passage of the 
Valuation Act in 1913. Through this legislation, Congress 
provided for the valuation of all railroads. It placed 
this task upon the Interstate Commerce Commission. 

THE CHAIRMAN: Pardon me a moment, having 
regard to these Constitutional safeguards, a rule of 
this sort may be confiscatory in relation to some rail- 
roads, mightn't it? 

MR. SMITH: Oh, yes, my lord. 

THE CHAIRMAN: How do they reconcile that with 
the Constitution? 

MR, SMITH: Well, the section, as I understand 
Section 5, provides for Federal legislation or for State 
legislation. I think Amendment No. 14 provides in terms 
only for State legislation. 

THE CHAIRMAN: Only for State legislation? 

MR. SMITH: That is the way I read it. 

THE CHAIRMAN: That is the one passed after 
the Civil War to protect negroes? 

MR. SMITH: Yes, about that time, but, you 
see, the 5th amendments provides:- 

"No person shall be......deprived of.... 

property without due process of law; nor 


Shall private property be taken for public 
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use without just compensation," 
And the 14th amendment only relates to a state: "No 
poate pshalico ot 

THE CHAIRMAN: In both cases the privation 
cannot take place except by due process of law? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: Perhaps that eats out the 
Safeguard? 

MR. SMITH: Due process of law, I think, 
has been given a fairly wide interpretation, 

THE CHAIRMAN: "No person shall be deprived 
of his property without due process of law", Then it 
goes on: "Nor shall private property be taken for 
public use without just compensation". 

MR. SMITH: And in the 14th amendment there ig 
added: - 

".e...nor deny to any person within 
its jurisdiction the equal protection of the 
laws", 

THE CHAIRMAN: Anyhow, we are unfettered in 
this country by that. 

MR. SMITH: I am just coming down to the 
difference between the state public utilities and the 
railroad in the United States. I said that the first 
Step towards introduction of the new system was to have 
@ valuation; and Exhibit 198 which I have already 
referred to indicates the way in which the work was done 
by the Commission. It shows the elements of value of 
property used in common-carrier services of all 
Class 1 Line-haul Railways in the United States. On 


page 11 and following pages there is a statement of 
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the methods employed in the ascertainment of the elements 
of value as of January 1, 1948, of the used properties of 
all Class I Line-Haul Carriers. As mentioned therein, the 
ascertainment of original cost rests in part on the basic 
inventories and valuations in existence and use on January 
1, 1948. This Exhibit was Exhibit No. 1 in Ex Parte 168. 
You will notice on the first page there they 
are showing the cost of reproduction, original cost, 
present value, and working capital. The other pages show 
particulars of these costs and present value and working 
capital for each individual railway. At page 11 there is 
a statement as to how the value is arrived at. Apparently 
what is taken, my lord, is the original cost. They take 
the original cost of the properties except in respect of 
land, and the ascertainment of Original cost depends on 
the record of proof of cost of the properties in the basic 


inventories in valuations which were commenced in 1914. 
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Then there is recourse to estimate of original cost for 

properties that were in existence at the time of the 
original valuation and were still in existence and use on 
January 1, 1948, but for which no record of proof of 
original cost was then or is now available. Then the 
record of changes that have occurred in the property 
Subsequent to the date of basic inventory and valuation, 
reported under oath by the carriers by units and costs, 
and checked to as late a date as possible by the Bureau 
of Valuation Engineers ana Auditors, 

Then it is shown that the basis for estimates 
is the cost of reproduction new in 1914, that is the way 
they take it, It says here: 

"Reproduction costs at normal prices as 

of 1914, arrived at by consideration of cost 
data covering periods of five or ten or more 
years previous to June 30, 1914, produce, by 

and large, a fair average of the cost of con- 
structing railroads in most parts of the country 
during these previous years when the great bulk 
of railway property then in use had come into 
existence or was brought to modern form," 

Then it says that at the present time, due to 


additions, replacements and retirements of property since 


. dates of basic valuation, the major portion of the 


original cost of property earned by Class I carriers 
is represented by actual cost. 

I intend now to refer, my lord, Go 
the rule of rate-making of the Transportation Act of 1920, 
I think it has been spoken to by some of the counsel who 
have preceded me, and I don't want to bore your lordship 
with repetition, but perhaps I can pass over it rather 


hurriedly, One of the most important provisions of the 
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Transportation Act of 1920 was the ryle of rate-making, 
incorporated into the law at Section 15a of the Inter- 
State Commerce Act, 
THE CHAIRMAN: Is that the role you want us to 
recommend? 
MR. SMITH: No, my lord. This sectt#on provided that: 
"In the exercise of its power to 
prescribe just and reasonable rates the 
Commission shall initiate, modify, establish 
or adjust such rates so that carriers as a 
whole {or as a whole in each of such rate groups 
or territories as the Commission may from time 
to time designate) will, under honest, efficient 
and economical management and reasonable ex- 
penditures for maintenance of way, structures 
and equipment, earn an aggregate annual net 
railway operating income equal, as nearly as 
may be, to a fair return upon the aggregate value 
of the railway property of such carriers held for 
and used in the service of transportation: 
Provided, That the Commission shall have 
reasonable latitude to modify or adjust any 
particular rate which it may find to be unjust 
or unreasonable and to prescribe different 
rates for different sections of the country." 
So there you have in 1920 for the first time 
there was a provision that the Commission was to determine 
Beet cuca te se rate of return: it had to be uniform 
throughout the country. 
THE CHAIRMAN: On the value of the property? 
MR, SMITH: Yes, my lord, on the value of the 
Property, and the value of the property was found by the 
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In fixing the fair rate of return the 
Commission was to give due consideration "to the 
transportation needs of the country and the necessity 
(under honest, efficient and economical management of 
existing transportation facilities) of enlarging such 
facilities in order to provide the people of the United 
States with adequate transportation," Congress 
prescribed 54 per cent, however, as the fair rate 
of return for the first two years that the section was in 
force, but it authorized the Commission to add an amount 
not exceeding one-half of one per cent to make provision 
for improvements and betterments. The Commission was 
also to determine the aggregate value of the railroad 
properties for the purpose of administering the section, 
but the values found under the Valuation Act of 1913 were 
to be used when available, | 

In Reduced Rates 1922, 68 I.C.C. 676, the 
Commission fixed five and three-quarters per cent as a 
fair rate of return, 

In Rates on Grain, Grain Products & Hay 41921) 
64 I.C.C. 85, at page 99, it was said, with respect to 
Section 15a: 

"It does not constitute a guarantee to 

the carriers, nor is the obligation 

cumulative, We are not restricted by past 

or present statistics of operation and earnings. 
- « . What is contemplated by the law is that 
in this exercise of our rate-making power 

the result shall reflect our best judgment 

as to the basis which may reasonably be 
expected for the future to yield the pre- 


Scribed return," 


There are many railroads in the United States that 
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have never received a fair return upon the value of 
their property and probably never will, The most 
important reason for this Situation is the economic 
impossibility of charging rates that will yield a fair 
return to all railroads, 
The United States Supreme Court has clearly 
Stated that the fair-value rule cannot protect a carrier 
from all business hazards. 
"The due process clause of the Fourteenth 
Amendment . . . does not assure to public 
utilities the right under all circumstances to 
have a return upon the value of the property 
used. . . . The clause of the Constitution 
here invoked does not protect public utilities 
against such business hazards," 
Public Service Commission of Montane v. Great Northern 
Utilities Co. (1933) 289 U.S. 130, 135. 
Section 15a, as originally passed, made use 
of the fair-return-on-fair-value concept but applied it 
to the carriers "as a whole" or as a whole in rate groups, 
As has already been mentioned Section 15a underwent 
complete revision in 1933, All mention of fair return on 
fair value was eliminated from the section, The re- 
capture provisions were also repealed. The new rules 
required the Commission in prescribing reasonable rates to 
Zive due consideration, among other factors, 
"26 the effect of rates on the movement of 
traffic; to the need, in the public interest, 
of adequate and efficient railway transportation 
service at the lowest cost consistent with the 
furnishing of such service: and to the need of 
revenues sufficient to enable the carriers, 


under honest, economical, and efficient management, 
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to provide such service," 

The reasons for the complete removal of any 
reference to fair return on fair value are said by 
Professor Locklin, in his book on the Economics of 
Transportation, 3rd ed., to have been due to a number of 
circumstances, I quote from Locklin, at pp, 254-355: 

"The complete removal of any reference to 

fair return on fair value was due to a number 
of circumstances, One of these was the 
difficulty involved in the ascertainment of 
'fair value'," 

Another reason for removing the specific direction 
to the Commission to prescribe a certain rate level was 
that such a requirement seemed to place the revenue needs 
of the carriers ahead of all other considerations in 
fixing rates, The carriers were constantly urging upon 
the Commission the view that whenever earnings fell below 
the contemplated fair return on fair value the 
CommisS$ion was under legal obligation to grant increases 
in rates requested by the carriers regardless of other 
considerations, The Commission had refused to accept 
this interpretation of Section 15a, (See Reduced Rates, 1922, 
Boal ih, Cis 676; 730 (1922); and Fifteen Per Cent Case, 1931, 
178 I.C.C, 539; 575-577 (1931) ) but the language of 
the section gave some colour to the contentions of the 
railroads, 

THE CHAIRMAN: That section was repealed? 

MR. SMITH: That section was repealed, but it 
is not unlike the section proposed by the C.P.R., 
my lord, It provides for a fair return onproperty and 
this section which is proposed by the C.P.R, -- 

COMMISSIONER ANGUS: The difference is that one 


names a percentage -- 
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MR. SMITH: No, in neither case did LG name a 
percentage. Section 15a did not name a percentage: it 
said "a fair rate of return", 

THE CHAIRMAN: Well, the constitutional require- 
ments still stand, 5 and 14, don't they: whatever they were. 
The constitutional requirements are still there, that is 
Section 5, I think it is, 

MR. SMITH: Yes, my lord, they are still there, 

THE CHAIRMAN: Doesn't it all come back to that, 
that it doesn't matter what method you take so long as you 
do not unjustly deprive anybody of his property -- you can 
go ahead, 

MR. SMITH: That is what it means in that, yes, 

THE CHAIRMAN: Isn't that right? 

MR. SMITH: That is right, my lord, but I say 
that this provision which they had in the United States, 
the provision there was not unlike the one thet is proposed 
by the Canadian Pacific Railway. 

THE CHAIRMAN: You mean the one that they did 
have and which has been repealed; is that it? 

MR. SMITH: Yes, my lord, because the suggestion 
made by the Canadian Pacific Railway, that rates shall 
not be deemed to be just and reasonable unless taken as 
a whole they are sufficient to provide a fair return on the 
investment on the railway property: that is quite like 
the section which was repealed inasmuch as to establish 
its 
", . . earn an aggregate annual net railway 

operating income equal, as nearly as may be, to 
a fair return upon the aggregate value..." 

THE CHAIRMAN: You say Mr. Locklin gave 

reasons why that was unworkable? 


MR. SMITH: Yes, 
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THE CHAIRMAN: The difficulty involved in the 
ascertainment of fair values, 

MR. SMITH: Theat is the first reason, 

THE CHAIRMAN: I don't think this amendment talks 
about values, 

MR. SMITH: No, my lord, it talks about 
investment. I don't think we need deal with that. That 
was more or less under the constitutional difficulties, 

A third criticism of the original Section 15a 
was clearly revealed during the depression years following 
1929. The Rule of Rate-Making implied that railroad 
earnings could be Stabilized, whereas carnings are subject 
to wide variations due to changes in the volume of traffic, 
which, in turn, are dependent upon general business con- 
ditions, The Interstate Commerce Commission recognized 
that railroad earnings would fluctuate with changes 
in business activity and refused to adopt a policy which 
would make rates vary inversely with the volume of business, 
Thus, in Fifteen Per Cent Case, 1931, 178 I.C.C. 539 at pp. 
575-577, the Commission refused a Substantial increase in 
rates during a depression, Saying: 

"It is only necessary to have in mind 

the incongruous results which would follow 

an attempt to adjust rates so that a stable 

rate of return would be realized, notwithstanding 
general business conditions and the rise and fall 
of traffic in consonance therewith, to realize 
the unreasonableness and impracticability of 


any such policy." 
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Notwithstanding this interpretation placed 
upon Section 15a the language of the Section seemed 
to imply higher rates in periods of depression in order 
to carry out the Jondate of the law. This was 
undoubtedly 2 factor in causing Congress to modify 
the languoge of Section basis 

COMMISSIONER ANGUS: When I asked 2 moment 
ago 2bout the fixed rate of return, I see the Commission 
wes to fix it after the first two years. 

MR. SMITH: They fixed it 2fter the sia Bey 
two yeors. 

COMMISSIONER ANGUS: Congress did it? 

MR. SMITH: Congress fixed it. 

COMMISSIONER ANGUS: Then the Commission wes 
To ine Wb ie Wp vy 

MR. SMITH: Then the Commission w2s to 
ie Sane I eae 
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COMMISSIONER ANGUS: Then it fixed it at 
5 3/462 

MR. SMITH: It was fixed, yes, at 5 34%. 

COMMISSIONER ANGUS: Then you were able to 
Speak in your Brief of the contemplated fair return in 
respect of this 5 3/4%9 

MR. SMITH: For the first two years Congress 
fixed 1t at 53, and then it was fixed at 5 3/4. 


COMMISSIONER ANGUS: ‘The carriers are constantly 
urging upon the Commission the view that whenever earnings 
fall below the contemplated fair return - - 

MR. SMITH: Yes? 

COMMISSIONER ANGUS: That would be a fair return 
fixed by the Commission itself after the expiry of the 
first two years, wouldn't it? 

MR. SMITH: Yes, sir, 

COMMISSIONER ANGUS: Did they vary that 
return from time to time? 

MR. SMITH: No, it was never varied; mostly 
it was never earned, 

THE CHAIRMAN: When did it disappear? 

MR. SMITH: In 1933, 

THE CHAIRMAN: By the Act being repealed or by 
the Commission - - 

MR. SMITH: By the Act, the Rule of Rate-making 
being repealed, this one, 254. 

Notwithstanding this interpretation placed 
upon Section 15a by the Commission, the language of tha 
Section seemed to imply higher rates in periods of 
depression in order to carry out the mandate of the law. 


This was undoubtedly a factor in causing Congress to 
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modify the language of Section 15a. 

THE CHAIRMAN: I suppose it is argued that: 
There is the law and you must give us a rate that will 
produce, that =.- 

MR. SMITH: Yes, my lord, and this proposed 
amendment is Open to the same objection, reduced to 
Simplicity. 

The revised Section 15a does not neglect the 
revenue needs of the carriers. Revenue need is specifically 
mentioned as one of the factors to be considered by the 
Commission, but it becomes one of three factors specified 
instead of the only one mentioned in the section, 

THE CHAIRMAN: The Act itself provides that 
rates must be just and reasonable, the Act itself, our 
Act? 

MR. SMITH: Yes. 

THE CHAIRMAN: This Amendment Says that the 
rate shall not be deemed just and reasonable unless - - 

MR. SMITH: Yes, my lord, 

I suggest that another factor which must be 
taken into consideration under the revised section is the 
effects of rates on the movement of traffic. 

Locklin points out at p. 356 that this factor 
has been given considerable weight in numerous cases since 
1933 which have involved the levels of rates and fares 
and that the Supreme Court of the United States has recog- 
nized that consideration of the reve me effects of the 
proposed rate changes is properly a function of the 
Commission. 

In Sharfman on the Interstate Commerce Commission 
which is a book over at the library in the Transport 


Board, (1936), Vol. III B, p. 295, it is said:- 
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"The hope that rate regulation will 
at all times afford earnings adequate but not 
excessive -- that a formula involving property 
value and a rate of return thereon will mark 
out for the railroads a calm course through 
troubled economic waters -- is Obviously an 


illusory one, 


(Page 22543 follows) 
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In the Fifteen Per Cent Case, 1951, 175 1.0.6, 
539, the Commission refused to grant a 15% increase in 
rates in that year, The Commission quoted with approval 
a statement in Corpus Juris that: 

"the public is entitled to demand that no 


more be exacted from it than the services 


rendered are reasonably worth, and this 


right takes precedence even over the right 
of the carrier to a fair return on its 
investment when the two cannot stand to- 
gether," 
In Covington & Lexington Turnpike Co. v. 
| Sandford (1896) 164 U.S, 578, at 596, it was said: 
"It cannot be said that a corporation 
is entitled, as of right, and without reference 
to the interests of the public, to realize a 
given per cent upon its CEDIE eli gto pegs ts 
The rights of the public are not to be ignored, 
» « « The public cannot properly be subjected to 
unreasonable rates in order Simply that stock- 
holders may earn dividends." 
This dictum was quoted with approval by Messrs, 
Justices Black, Douglas and Murphy in Federal Power Com- 
mission v Natural Gas Pipeline Co. supra at p. 607, where 
they said: after quoting the above passage with approval: 
"It re-emphasizes . . . that the investor 
interest is not the sole interest for pro- 
tection, The investor and consumer interest 
may so collide as to warrant the rate-making 
body in concluding that a return based on 
actual cost or prudent investment, though fair 
to investors, would be greatly unfair to 


customers," 
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Exhibit 267 A and B contains. selected income 
items by regions and districts of Class I Steam Railways 
in the United States ang Shows, inter alia, the net 
railway operating income of all Class I Railways in the 
United States for the years 1947 and 1948, as well as 
for the whole of the country and for the districts ana 
Pocohontas region, I have already referred to 
Exhibit 198, By deducting the recorded depreciation 
and amortization shown in Exhibit 199 for all these 
Railways from the valuations contained in Exhibit 198 
which are made up of the aggregate of the original 
cost (except lands and rights) present value of lands 
and rights and working capital and applying the net 
operating income shown in Exhibit 267 A ana B, the rate 
of return of each railway can be readily computed. 

I have mentioned Ex Parte 86S, (2760. 1.6.0, 0, 

The valuations for rate making purposes of the 
property in common carrier service of Class I Line-Haul 
Railways by district ana region and for the total 
United States are shown in the last column on page 18, 
These valuations are based onExhibits 198 and 199, which 
were Exhibits 1 and 2 in that case, The figures are 
identical with those contained in Exhibits 198 and 199, 

At page 41, it is pointed out that if the 
increases proposed in the petition of the railroads were 
granted, it 1s estimated by them that it would increase 
the freight revenues of Class I Rail Carriers by 
$538,000,000. After making all necessary adjustments, 
it was estimated by the Commission that if the 
rates sought in the petition were granted, the average 
rate of return on all United States Railways would be 
4.03%. The rates sought in the petition were not 


granted but were reduced materially, 
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This is, I submit, the best evidence obtainable 
as to the present rate of return in the United States, 

COMMISSIONER INNIS; You have no statement 
indicating the range of the return; you just have the 
average? 

MR. SMITH: Well, it shows the average by 
districts, but it would be very simple to work this out, 

COMMISSIONER INNIS: Well, would the range 
vary from very high to very low? 

MR. SMITH; There is one region which is much 
higher than any, and that is the Pocohontas region, which 
is the coal district, and there are some railways,the 
ore carriers, 

THE CHAIRMAN: Coal and ore, 

MR. SMITH: Coal and ore, yes, are the aristo- 
crats, as far as earnings are concerned, 

COMMISSIONER INNIS: And who are the poor 
relations? 

MR. SMITH: Well, the big eastern railways I 
would think, like the New York Central and the 
Pennsylvania, which are two of the largest railways in 
the United States, and nearly all the big railways, with 
certain exceptions, The Santa Fe has a good rate of 
return, and I think the Union Pacific, The Union 
Facific in addition has quite a large amonnt of other 
income, But generally it could be shown that the rate 
of return is not very high in the United States. How- 
ever it could be easily calculated as far as 1948 ana 
1947 are concerned. 

COMMISSIONER INNIS; I think it makes e dif- 
ference, because you are arguing about the aggregate 
or the average, whereas you are thinking of one railway 


in Canada, the Canadian Pacific Railway. 
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MR. SMITH: Yes, 

COMMISSIONER ANGUS: > When you are proposing 
that a railway should be the yardstick, do you think 
that makes it comparable to the United States average? 

MR. SMITH: Oh, there are differences, 

COMMISSIONER ANGUS: Op do you think other 
considerations come in? 

MR. SMITH: There are differences, Dr, Angus, 
Iam just endeavouring to show what the position is in 
the United States and then trying to draw some conclusions 
from that, 

COMMISSIONER ANGUS: You will apply that later 
to the Canadian yardstick? 

MR, SMITH: Well, as one of the factors to be 
considered, Here are railroads in the United States, and 
they are not in all Pespects the game, There are no 
reilroads in the United States that are transcontinental 
railways in the true Sense, that is, from coast to coast, 
but there are also large railways systems in which the 
Same principles are applicable, I Suppose, as to the 
right to a return on investment.that might be requested, 
and therefore I think that the information which I am 
giving the Commission is a factor to be considered, 
but I do not aay Et “J's adetermining factor, 

COMMISSIONER ANGUS; When I said you would apply 
it, I really meant, show us how far it should be a factor, 
Show us its importance as a factor. 

MR, SMITH; Well, I think it is an important 
factor, 

I do not propose to discuss the question as to 
the proper establishment of a rate base, I was not 
Present, but I understand my friend Mr. MacPherson made 


Submissions in that regard, 
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THE CHAIRMAN: You say you adopt his? 

MR. SMITH: I adopt what he Said. I can amplify 
it to some degree if necessary, but perhaps it is of some 
importance to this Commission to know what the contentions 
of the Canadian Pacific Railway were as to what con- 
stitutes the establishment of a rate base, I do not 
know whether the Commission wants to consider that, or 
to leave that matter for determination by the Board, 

If you feel that I could be of any assistance in dealing 
with the question -- 

THE CHAIRMAN: I do not quite understand, 

You wish to know whether we -- 

MR. SMITH: Whether you wish to hear argument 
as to how a rate base should be established, 

THE CHAIRMAN: Well, you said that Mr, 
MacPherson has submitted -- 

MR. SMITH: What Mr. MacPherson gid, as I 
understood it, was to discuss Some of the arguments that 
were made in the 20% case: particularly I think he 
referred to the argument of Mr, Priest, and as I under- 
Stand it he suggested that that was not the way to 
establish it, But Mr. Evans in this present hearing 
has reiterated that the C.P.R. dia beyond question 
establish a proper rate base by the production of 
Exhibit 49/49, the so-called split balance sheet, and 
by the evidence of the witnesses that were called in 
Support, Now, I do not know whether this Commission 
wishes to go into that question as to how it should be 
established, I have authorities on it and I can deal 
with it, but I do not want to waste the time of the 
Commission, 

THE CHAIRMAN; Are the authorities in your brief 


here? 
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MR. SMITH: No, I have the authorities with 
me, and I can discuss the matter, 

THE CHAIRMAN: Well, suppose you gave us the 
authorities; are you referring to decided cases? 

MR. SMITH: Yes, I am referring to the practice 
as to how a rate base is established usually under the 
public utility practice in the United States, 

THE CHAIRMAN: In the Unitea States? 

MR, SMITH; In the United States: and there 
are some cases in Canada; I think Mr. MacPherson gave 
you a British Columbia case, There are also provisions 
in the Public Utilities Act, In my own province of 
course it is a statute and there are Statutory require- 
ments in the Nova Scotia Public Utilities Act which 


provide that it must be based on prudent original cost, 


(Page 22551 follows ) 
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THE CHAIRMAN; Does that mean an investigation 
of the original cost to see whether they were prudent or 
not? 

MR SMITH: Yes, my lord, 

THE CHAIRMAN: And do you Say then the rates are 
based on it? 

MR SMITH: Yes, they are based. Then there is 
provision for fixing a rate of return and also establish- 
ment of a rate base, and the methods by which that rate 
base is established, 

THE CHAIRMAN: Are you favouring the adoption 
of such a practice in the case of railways by the Board? 

MR SMITH: I am not discussing that question, 

2) dosnots think: that=<~ 

THE CHAIRMAN: Well, you see, you tell us thet 
you adopt the argument of Mr, MacPherson, who made very 
cogent submissions as to the proper establishment of a 
rate base, 

MR SMITH: He was dealing with how a rate base 
is established, I am dealing with the question as to 
whether or not the Canadian Pacific Railway submission 
should be adopted -- that is in connection with taking the 
investment of the Canadian Pacific Railway Company as the 
rate base. Now, I understood--- 

THE CHAIRMAN: Do I understand you to say, then, 
that in Nova Scotia by your legislation you do take the 
investment into consideration, examine it, and see whether 


it was prudent or not? Is that right? 


MR SMITH: In effect we have a valuation based on 


original cost, and that valuation is accompanied in many 
cases by physical examination. 
THE CHAIRMAN; Why do you mention that? Is it 


because you want us to--- 
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MR SMITH: No, IMy lord. I was directing my 
remarks, my lord, to the question as to how a rate 
base should be established, and in this case--- 

THE CHAIRMAN: That is, if there is to be that. 

MR SMITH: If there is to be a rate base: and 
the C.P.R, in their amendment have suggested an investment 
rate base, Now, I said that Mr, MacPherson discussed as 
to what was a proper rate base, how it should be estab- 
lished. He was not Satisfied with merely taking a rate 
base of the investment as shown in the books of the com- 
pany. He said you had to go far beyond that. Now, what 
I am saying is, I do not know whether the Commission 
wishes to discuss that matter or whether that is a matter 
of mechanics for the Board rather than for this Commission 
to examine. But I do say that if the Gommission considers it 
is a matter to be looked into by this Commission, I woula 
like to make some Submissions with respect to that 
ascertainment, the ascertainment of a proper rate base, 

COMMISSIONER ANGUS: Mr, Smith, there might 
possibly be this question, that Mr, MacPherson spoke of 
Some of the points that he would raise if a rate base were 
being discussed and they had to do, among other things, 
with the original grants to the Canadian Pacific, 

| MR SMITH: Yes, my lord, 

COMMISSIONER ANGUS: When it was under construc- 
tion. 

MR SMITH: Yes, my lord. 

COMMISSIONER ANGUS: Now, the question might 
arise as to whether the importance to be given to those 
points was a question that the Board as a tribunal could 
deal with, whether it was Something that was within its 
purview, iés ‘ordinary purview, or whether those raised 


questions that might require some other form of settlement. 


f +. oe 
oe when he yi oe + 


ae ee eM 
| eee aes 
| ebgabepontb aavi®: eee ao 

; adetra waked eBindkidoup. etd oF ORAL ese 5, i 
_. nosed iid atibas .bedatidaise 29 biuote taad . 

P dent? od of ef sted tt (ek dant ec MAMAD AHO. GET $i , 
baw -Tom ests bh t 6 sd’ oe af eredtg he, TING AM on E 
tHomboourt sf Hodespave oved Inggbapme sted? at Lig, Quedg 

es ‘POR RHRAED moe tedigah.. tm gas bine s 7 as won 068d eter 


eM gte 
ndesamt od bivote 3f. wod ,98ed- oder -TegorG’ de ao -gsqv, (of. 
ofan 6. Srkiad ghedom Agta pette tise Joa ay oH, badett: 
ee? 


an09 edd ter edood. edd ‘al wiwede.8 &: jnonsesvat. eid 10, 968g... 
date: ywot: drei breged 189 Om fog had. woylhbeae. of .:. Uae. 

. Ht moter hamad eld tedsedu! womt sor SH4t yet, gatyse.mg Tt : 

ral, nostsren ee eb. tead- centedw! so, reds om Rien genoelh og gale ty ie 
aotevtnmod sind’ cot made tods at -bisod ads: Hot, snedinpat 20, 
ik a7 ahtaqos. to fastened odd. TL: tors: baa Ob, ‘ 48" +» salmsxe, oF 
oLvow dt. detee tno d: 2 bets and. ee sosogh: ed tod aogtem es a. 

| 8 Ss geste ot doegest Atte. poe tage Sabo: astantlo¥e ake = 
; wad odar meqenq 5 “lo: saoauatoae 98, ‘badd, ie sromussgehods - 


28 


' Solgiker ‘otedt Adee.) aM. SUBIR, MOTO. i‘ 
40 -x0gt ‘a8 Sarto alt, MP sonia  Aokseaup ; eLas. og vidteesod , | 
atew oeed: ‘don 6 At joukne: bisow ‘ant* sane ‘edaleg, ost, ‘ta. Sade. 
vik ~dectanal th sen ob: 0: pest? peas ‘eid: paeayoahe- gules: 9 
et ad stoet as Mane, ong feaiedeg ‘yA dao rid, 9 Bw , = 
: 3 stheéa* he ouneid! Mas, 2 =e 
avayenoo tohmy esw Fd nogfih "svat ‘abrehstinoa- 
my ian JOE ee ee a 
| eee biol ‘em! (eek ‘etna PS ‘ 
Sia: ton notte aup. orld. 2 Levona, raiaaerineD 
aeons. 0 Aovty ads 09 logrietroaitt GR: ROAIUEe tl as ante P 
. BL oo - Lemudtg, 6 a8, busca pas: Sets aosiasum: rw nowestog 
Joab h itgaty ge aes gaa a ab 2 sonata, thy 


«ee 


a> 


— 


Fal) . Ls “ 7 Pig) 


- 22553 . Mr, Smith 


That might be a point. 

MR SMITH: Well, in such a case I do not think 
there would be any legal restriction on the Board from 
deciding, especially under this amendment. The amendment 
provides that the Boarg Shall find what the investment is, 

COMMISSIONER ANGUS; Well, you agree or disagree? 

MR SMITH: The provision says here; 

"And the Board may from time to time determine the 
investment in railway property upon which it is to be 
calculated," 
This amendment Suggested that the Board shall have that 
power, 

COMMISSIONER ANGUS: Yes. And then Mr, MacPherson 
indicated some of the issues that he would raise if the 
matter were being krargued before the Board, 

MR SMITH: Yes, 

COMMISSIONER ANGUS: And my question is, in view 
of that, is the Board the best tribunal to make 4 calcula- 
tion of that kina? 

MR SMITH: Well, it would be the only tribunal, 
if the amendment were passed, 

COMMISSIONER ANGUS: If the amendment were passed, 

MR SMITH; Yes, the only tribunal. I do not know 
of any other tribunal that could decide the question, 

THE CHAIRMAN: The amendment would make it the 
duty of the Board to determine the investment in railway 
property. 

MR SMITH; Yes, my lord, 

THE CHAIRMAN: That would lead immediately to 
®ntention. Mr. MacPherson was saying what he would contend, 

MR SMITH: Yes, 

THE CHAIRMAN: According to the amendment, the 


Board would have to listen toall that and then determine, 
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MR SMITH: Yes, What I point out is, farther 
on in my argument, that there is no mention in determining 
that investment as to any matters to be taken into con- 
Sideration. For instance, it is universal--. 

THE CHAIRMAN: Would you say the Act ought to 
Set out what matters shall be taken into consideration? 

MR SMITH: Well, at least there are certain 
matters that are axiomatic that would have to be covered, 

THE CHAIRMAN: That are what? 

MR SMITH: Axiomatic, I Say, in the determination 
of any rate base. For instance, the question of deprecia- 
tion, 

THE CHAIRMAN: Well, if they are axiomatic would 
they not be urged in that form before the Board? 

MR SMITH; No, I do not think they could be. 

But if you just take the investment, does the word 
"investment" there mean the depreciated investment or the 
undepreciated investment? 

MR EVANS: The investment on which the return is 
to be earned, 

MR SMITH: "Shall provide a fair return upon the 

investment in the railway property, " 

THE CHAIRMAN; Not the value of the railway 
property. 

MR SMITH: The investment in the railway property. 
The investment in the railway property certainlp would not 
leave room for deducting from that investment depreciation 
on it, or it would not leave room for the application of 
the prudent investment theory. However, I am really 
geting shead of my argument in dealing with this point, 

THE CHAIRMAN: You need not shorten your argument 
at all, as long as you remain within your time, 


MR SMITH: TI do not know what my time is, 
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MR COVERT: We are adjourning in three minutes, 
and you will have about I think fifteen minutes left. 

MR SMITH; Well, I suppose I can govern myself 
accordingly, 

THE CHAIRMAN: Does your time expire today? 

MR SMITH; My time will expire ins —% 

MR COVERT: Well, we are adjourning very soon, 

THE CHAIRMAN: Well, is that the end of it? 

MR COVERT: No; he has about fifteen minutes 
more, I think, 

MR SMITH; Well, my lord, perhaps I had better 
not waste my time on it. I vould perhaps--. 

THE CHAIRMAN: Mr, Smith, if you have anything 
in writing, and want to Save time, let us have it in 
writing. 

MR SMITH: Well, I could refer your lordship to 
Some textbooks, perhaps, on the point. 

THE CHAIRMAN: All right. 

MR SMITH: The best Statement, I think, possibly, 
on the question of ascertainment of .original cost is 
found in "The Economics of Public Utility Regulations," 
by Irston R., Barnes of Yale University. 

MR SINCLAIR: Is that the quotation that is in 
the transcript that you put in before? 

MR SMITH: No, 

THE CHAIRMAN: Where in Barnes, what page? Well, 
eo Will Pind it. 

MR SMITH: It is the ascertainment of original 
Cost -- the whole question of the nature of original cost 
is discussed at pages 4o4-415, and the ascertainment of 
original cost I think is at -- I have not got the exact 
page. 

THE CHAIRMAN: Are you saying that we will find 
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in Barnes the principle that Should be applied by the 
Board in interpreting their duty under this proposed 
C.P.R. amendment? 

MR SMITH: What I am Saying is, it lays down 
the principles which are followed; it is the practice 
which is followed in public utility ascertainment of the 
principle of original cost on the So-ce Tied prudent 
investment theory, which is the investment theory. 

THE CHAIRMAN: The word "prudent", though, is 
there, iis it? 

MR SMITH; Well, not necessarily so, I say 
that under public utility practice the original cost ana 
the prudent investment theory are practically inter- 
changeable, 

THE CHAIRMAN: Well, I am not quite sure whether 
you are saying that if you leave the language of this 
amendment as it is anda adopt the amendment, then you will 
find in the authorities the axiomatic rules which the 
Board would have to adopt in determining what their duty 
really was, Now, are you Saying that or not? 

MR SMITH; Yes, my lord, I am. I am Saying that 
is the practice, if they follow the rules that have been 
laid down by all public utility commissions practically over 
the North American Continent, 

THE CHAIRMAN: Well, wouldn't they do that? That 
is what they would ‘oF ies Ach ae rile rig 

MR SMITH: No, my lord. I am afraid we ..are at 
cross purposes, 

THE CHAIRMAN: Well, either you want the amendment 
adopted -- you rule it all Out; you are against the amendment. 

MR SMITH: I am against the Board being circum- 
Scribed in the fixing and determining of fair ana reasonable 


rates by a provision, by only one provision, namely, the 
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fair return on the investment of the C.P.R. I say I am 
against thet, and I was just endeavouring to assist the 
Commission as to what that meant under the public utility 
practice, I intend to--_ 

THE CHAIRMAN; Are you saying that under the 
public utility practice it means something else? 4A prudent 
investment must be considered, and so on? 

MR SMITH: [I Say prudent investment must be con- 
Sidered, 

THE CHAIRMAN: And do you say there would be no 
room for the consideration of prudence under this amendment? 
Is that it? 

MR SMITH: Well, yes, I say that it ig capable 
of that interpretation. 

THE CHAIRMAN: Ana you want, then, if the amend- 
ment--- 

MR SMITH: First of all, I am against the amend. 
ment: and if the amendment meets with the approval of the 
Commission I wish some protection or some guides or tests 
to be contained in the legislation as to what is the 
investment, 

THE CHAIRMAN; I See; I think I see what you mean, 

Well, I suppose we had better adjourn, 


---The Commission edjourned at 4:49 pm., to meet again at 
10:30 a.m. on Monday, May 15, 1950, 
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Ottewa, Ontario, 


Monday, May 15, 1950 


MORNING SESSION 
nienertntesnarcamens ee 


ARGUMENT BY MR, SMITH (Contd) 


THE CHAIRMAN: Are we going on with the Nova 
Scotia case? 

MR. SMITH: Still with the Nova Scotia case, I 
was at page 61 of the written memorandum, I am starting 
at the second paragraph, 

If one may judge from the evidence of Mr, Norman, 
at Volume 114, page 20718, and following pages, upon the 
adoption of the fair return on investment method, the 
question of financial requirements will not even serve 
a8 a test of the fair return, He there expressed the 
view which I assume is shared by the Canadian Pacific 
Railway Company that it is contrary to the spirit of 
rate making by means of 4 proper return on a proper 
investment to test the return by the financial require- 
ments of the utility. 

In passing I may Suggest to the Commission that 
there are different views on that question, The matter 
is discussed by some of the textbooks writers and the 
practices which have been adopted in the various rate- 
making bodies are referred to. Time does not permit 
any extended presentation of this aspect of the case, 
Perhaps it might be of interest to the Commission if I 
referred to two or three authors on this point. The 
matter is discussed by Bigham and Locklin and the refer- 
ences to this question are as follows: Bigham on 
Transportation at pages 279 and 280, and Lockdin 
at pages 408, 409 and 411. I will also quote a short 


Statement from Barnes, I have already given your lordship 
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the title of the book, It is at page 519 and reads: 

"The establishment of the rate of return cannot 
and should not ignore the relation of the rate base 
to the capitalization of the corporation nor the 
composition of that capitalization," 

In my respectful Submission - 

1. Until such time as the financial burden 
carried by the Canadian National Railways has been greatly 
reduced, the requirements of the Canadian Pacific Railway 
Company should be the guide or measure for the estab- 
lishment of just and reasonable freight rates, 

THE CHAIRMAN: What would you do if that happens? 

MR. SMITH: That is covered in the next paragraph, 

e. If and when the Canadian National Railways 
shall have been placed on a reasonably comparable basis 
with the Canadian Pacific Railway, then the financial 
needs of both Railways will have to be considered. 

3. The authority of the Board to fix, determine 
and enforce just and reasonable rates should not be 
fettered or circumscribed by the amendment proposed by 
the Canadian Pacific Reilway Company. 

I think it is of interest to note that there 
hes been some comment upon the fact that the Canadian 
Pacific Railway in its original submission did not ask 
for an amendment of Section 325 of the Railway Act. It 
was only when the Canadian National Railway proposals 
were made, after Mr, Gordon's evidence or statement was 
given, that the Canadian Pacific presented an amendment, 

THE CHAIRMAN: They simply indicated in their 
Submission what they thought ought to be done 
concerning their company. 

MR. SMITH: Yes, my lord, but they did not ask 


for any amendment in their original submission, 
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THE CHAIRMAN: They did not submit any amendment 
until the matter of amendments arose in discussion 
later, Does their submission not indicate what they 
thought ought to be borne in mind though? 

MR, SMITH; Yes, I think it is clear that they 
are in favour of a rate of return on a rate base theory 
rather than a requirement theory. Nevertheless I 
Submit that their submission would indicate that they 
were content to leave that matter to the Board until 
the Canadian National Railways! proposal was Submitted. 

4, As I have Said, the reference to fair- 
return-on-fair-value was taken out of the relevant 
Statute in the United States. The reason for the 
removal of any reference thereto has already been referred 
to. These reasons apply with equal force to the Canadian 
Situation. 

5. The only specific reference in the Railway 
Act as to what constitutes just and reasonable rates 
Should not be one for the protection of the railroad 
and its shareholders, There are other factors of 
equal if not greater importance, as I have already 
Suggested, 

6. Experience has shown that a formula 
including property value, or investment value for that 
matter, and a rate of return did not mark out for the 
United States' railroads a clear course through troubled 
economic waters, 

(. The proposed amendment might create very 
Serious consequences in a depression, 

8. Parliament should not bind the rate making 
body to the service of any single formula, It is not 
the method employed but the result which is important, 


9. If a rate base should be established, the 
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Board should not, in any event, determine the rate of 


return without taking into account and giving considera. 


tion to the financial 


(Page 22563 follows) 
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requirements of the Company as well as the other factors 
which I have mentioned in the course of my argument, and 
all other relevant conditions and circumstances existing 
at the time. The statute should not prevent the 
Board from doing so. 

10. While Opposing the enactment of the 
proposed amendment or any amendment requiring the Board 
to fix rates upon the basis of a fair return on the 
railway property of the Canadian Pacific Railway, it 
Should be observed that there is no provision in the 
proposed amendment for the deduction of accrued deprecia- 
tion from the investment nor does it contain any 
reference to property used or useful or to prudent 
investment. 

I suggest that the only alteration., if there 
is to be any, in the just and reasonable rule of rate- 
making as presently contained in the Railway Act should 
be one similar to that in the present Section 15a of 
the Interstate Commerce Act. The amendment to Section 
325 which I have proposed and which I discussed in 
relation to horizontal increases follows closely the 
provisions of Section 15a. It will be observed that 
it does not contain the words which are found in the 
present section "and to the need of revenue sufficient 
to enable the carriers under honest,economical and 
efficient management to provide such service". I did 
not insert these words in the proposed amendment because 
of the present position of the Canadian National 
Railways. 

Now, I conclude my argument, therefore, on 


this branch of my submission by suggesting to your 
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Commission that there Should not be any amendment as 
proposed. I also point out to you the history of rail- 
ways in the United States; that a fixed rate of return 
did not provide a panacea for all the ills to which the 
railways are heir; and that it is my submission that it 
will not do so in Canada. After all it is the end result 
which should be looked at, and I submit that in the 
circumstances it is inadvisable to fetter the Board 

in the exercise of its Jurisdiction by prescribing just 
one formula, and that of necessity it is most difficult 
to apply the same measuring rod for the fixing of just 
and reasonable rates in respect to railways which has 
been adopted in self-contained public utilities. 

I do not think there is anything more I can 
usefully add. I am sorry that perhaps I have taken too 
long on this question. 

Now, the next topic which I wish to discuss 
is the question of :- 

REVISION OF THE CAPITAL STRUCTURE 
OF THE CANADIAN NATIONAL RAILWAYS 

At p. 42 of the Submission of the Government 
of Nova Scotia, it was stated that it would seem that 
there should be a downward revision of such capital 
Structure but that it would not be in 4 position to 
make specific submissions until the proposal of the 
Canadian National Railways as to revision had been 
Submitted and considered. 

The proposals for revision of the capital 
Structure of the Canadian National Railways are contained 


in a submission, supplemented by the statement of its 


Chairman and President, and the testimony of Messrs. Cooper 
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and Fairweather, two of its Vice-Presidents. 

It will be observed that at Ds Seg ae 
Submission, it is stated that it is doubtful that at 
any time there has been opr could be a fair return from 
current earnings on the huge amount of private capital 
and public funds invested in the Canadian National Railways. 

The statement is made by Mr. Gordon at Vol. 

98, p. 18372, that by comparison with other railways an 
undue proportion of the Capital of Canadian Natioaal 

is represented by interest-bearing securities, that the 
advisability of making a realistic adjustment in the 
Capital structure and the extent of Such adjustment are 
the questions which arise. At p. 18373 it is suggested 
by him that a realistic Capitalization of the Canadian 
National must, of necessity, be related to its future 
earning power. 

I suggest that no one ean reasonably quarrel 
with these assertions, 

It is, I submit, undoubted that for the 
reasons set out in the statement of the Chairman and 
President, an excessive capital burden has been imposed 
upon the Canadian National System and that, consequently, 
there should be an adjustment of its capital structure, 

In order to be able to appraise the excess 
of the capital burden of Canadian National and of the 
propriety of the measures suggested for its rectification, 
it would, I submit, be necessary to make a detailed 
Study and have the benefit of the best available advice 
from those who have the requisite knowledge and experience 
in the management and operation of a great railway 
System. In the absence of such information, it is 


impossible for me to weigh the accuracy of the estimates 
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made of the excess of the capital burden of Canadian 
National or of the propriety of the measures proposed 

to adjust it. However, in my Submission, it is desirable 
that Canadian National and Canadian Pacific should be 

on a reasonably comparable basis. 

COMMISSIONER ANGUS: Mr. Smith, what do you 
mean by a "reasonably comparable basis"? 

MR. SMITH: Well, a reasonably comparable basis 
is, I suppose, a basis where thetr earning power will be 
on a reasonably comparable basis. At the present time 
there is no doubt that the Canadian National has been 
loaded with an excessive debt burden, 

COMMISSIONER ANGUS: You mean the earning 
power over fixed charges? 

MR. SMITH: The earning power over fixed 
charges, yes, that is what I really mean. 

Mr. Gordon states that it is his considered 
Opinion - - 

Of course, there are other matters to be taken 
into consideration, such matters as Mr. Fairweather 
discussed, on which I need not dwell now. He suggested 
matters such as traffic density and things of that kind. 

THE CHAIRMAN: You are asking that the Canadian 
National Railways be placed on a reasonably comparable 
basis with the Canadian Pacific Railway? 

MR. SMITH: Yes, my lord, 

THE CHAIRMAN: You seem to assume that the plan 
Submitted by the Canadian National Railways would have 
that effect? 

MR. SMITH: Well, insofar as I am able to 
appraise the situation, I submit that I am in no position 


to appraise the weight of the debt burden, if the 
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$760 million is more or lesg than the amount that should 
be written off. 

THE CHAIRMAN: How far are you prepared to go 
as between the two railways? 


MR. SMITH: I will deal with that as my next 

Posies 
States 

Mr. Gordon/that it is his considered opinion, 
concurred in by the Board of Directors, that 
nothing short of the measures Suggested by him will be 
adequate treatment of the capital structure of Canadian 
National and that these measures, if put into effect, should 
enable Canadian National, on the average, to meet its fixed 
charges, including interest on funded debt. (Vol. 98, 
p. 18388). 


( Page 22568 follows ) 
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The considered Opinion of the Board of Directors 
and management of Canadian National Railways is, I Suggest, 
entitled to respect and I have not the effrontery to assert 
that the proposal is not one worthyof the utmost consider- 
ation. That is about as far as I can go. 

THE CHAIRMAN: When I asked you that question I 
was reading ahead of you, on the next page, 

MR SMITH; Subject to what I have said, on 
behalf of the Government of Nova Scotia, I agree in 
principle with the plan proposed by Canadian National. 

I realize that Canadian Pacific have expressed 
great concern as to the possible prejudicial and indeed 
destructive effect upon it if the proposals of Canadian 
National are adopted. 

The fear expressed by Canadian Pacific is that 
Surplus earnings of Canadian National, unless they are 
bound to be turned Over to the Government, will lead to 
pressure which will produce a tendency to make Canadian 
National the yardstick for the fixing of freight rates. 
That is a statement by Mr. Evans at Volume 110, page 20262. 
Canadian Pacific requested Canadian National to Support 
legislation making Canadian Pacific the yardstick for the 
fixing of rates until some solution is found guaranteeing 
that Canadian Facilities; while efficiently operated, will 
have sufficient money to carry on as a private enterprise. 
ols. 110,70% 20264). 

The position of Canadian National, on the other 
hand, is that it is not asking your Commission to recommend 
that its needs, after the adoption of the capital revision 
plan, shall be the measure and yardstick as far as freight 
rates are concerned. That is a statement by Mr. O'Donnell 
in volume 110, at page 20262. 

As Canadian National believes that the Board, in 
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its judgments, has recognized that freight rates must be 
Just and reasonable to all railroads and to the Shippers, 
it is satisfied to leave that question within the juris- 
diction of the Board. That is another Statement by Mr. 
O'Donnell in volume 110, at pages 20262 ana 20263. 

THE CHAIRMAN: Now, it is this next paragraph 
that I was reading. 

MR SMITH: TI have already suggested that if and 
when the Canadian National Railways shall have been placed 
on a reasonably comparable basis with the Canadian Pacifico 
Railway, the financial needs of both Railways will have to 
be considered. 

THE CHAIRMAN: Then do I understand that that is 
as far as you wish to gO, that the two railways should be 
placed on a reasonably comparable basis with each other? 

A. I say when they have been placed on a reasonably 
comparable basis, yes, my lord, then it will be time 
enough for the Board to consider the Canadian National in 
Phe. fixing. of Just and reasonable rates. 

THE CHAIRMAN: What I want to say is this: if it 
Should turn out that the plan submitted by the Canadian 
National Railwaysgoes beyond that, and puts the Canadian 
National Railways in a much preferred position to that of 
the Canadian Pacific--- 

MR SMITH: I am not advocating that, my lord. 

THE CHAIRMAN: Then do we take it that what you 
are advocating is that whatever readjustment is made should 
put the two railways on a reasonably comparable basis Is 
that what you say? 

MR SMITH: Yes, my lord. 

COMMISSIONER ANGUS: Mr. Smith, when you say "the 
financial needs of both Railways will have to be considered," 


how are you defining the financial needs of the C-nadian 


7 
= nw . 
4 ® an ae a : ae > 
* "y Ne sh f e Q 
» ¢ we 5 ae 
; : =) ee : * 
Aa ; ~ 
oe! 


ee = | 


i re oe . . 7 
7 eee a: ae irk ror, 


1 emcdienmn aparee re cy 


7 a 


en 0 toe . 
ed dnmesate sateen! ot and tu sod orld To moter 
£3808 bao S605 aupédtdn .O0E wmusoy OF Ateahed) = ark 
dgotgoneq dxen widgcak Bt ..woK cMAMALQHO SHE = a 
eS agekbeer ean todd 75) 


bus tt Jade beteopgue ybsorle oved T +HTIMG HM ae ee 
bevelg asod eved Itsy eyawl het Lenottel metbsas? ed mode 
; otttost wstbsasd edd otw ataed al dareqnos yidsnoasey B Mo 1 
gt overt [itw ayawlts® tod to sabes Lafonant? orld swowl ten 
? i: ; , -boxeblenoo” 9d 
¢ ai godt dedd boetesohaw I ob red? :WAMATARD SHT | 4 : 
ad biuarta eyswites ows odd dont ,0g of feiw voy ac 2st @s6 
: $qedto dose ddiv glesd s{dereqnoe yidsnossst & NO beoslg 
| gidanagsex s no bent ased evan yor? sedweyse ey eed 
anid od ILhe at cord .btol gw (sey ,etacd afdereqmos a 
- fanotéel asthaned edt trebtaqa9 oF besos said so} davone. , 
. -Reter sidenoase: bas teut, Jo galxtt ody 
ait St entad af yee ad dasw 1 tee :MANHIAHO BHT 
 petpaded aft wd hedttudve. in kes eit $atid suo aus biuorts . 
2 gatbensD odd ateg baa ~tadd beoyed aoogersel te Ishoitteuw” 


ne gest at nottieog Borteterg doum 8 ob syentiefl tengtast 
~a- S22 L004 osthaae9 one. 


peal ws ,3sne lcsueaule ton me ft vAaTIMG Aa 
ON, yenw tedd Jf ost av ob mont sBAMATAHD. aE) lad i 
» Biwers spares tremteutbaet sevededw tedt ah gat¢seovbs ers 
F at aibhast aidsreqmo9 iat seal $ ao. exent lor out ont aug | 


° 
tf 


eat -bsol yo _es¥, s HEINE skid 


~ <b @ 


aaa” yea woy medw qdttor. «ai 2 BORA mL < 
ane oe 


: ae 


* berobtenos od of stem tite aes ten aes wo eal — 


oll nvikbse.o odd Ie ebeos feroment? + 30 os oy ot 
1 tol 


’ 


“co oTu= Mr. Smith 


National Railway? Are you using the phrase on page 66, 
ranodid © eels the average . , , meet its fixed charges, 
including interest on funded debt"? 

MR SMITH: That is only an estimate, my lord; 
that is only an estimate made, or it is perhaps an 
Opinion, as to what the result will be. 

COMMISSIONER ANGUS: When you speak of financial 
needs, you mean Something more than that? 

MR SMITH; Well, the financial needs of the 
railway I would think should be left to the Board. That is 
my view, that the Board should meet this question of a 
fair and reasonable rate of return, a fair and reasonable 
freight rate Structure, when it has to. Now, I submit it 
is dangerous, it is almost impossible, to peer into the 
future and attempt to lay down any fixed rules at this 
time as to what matters should be taken into consideration 
when the plan has been put in effect. It will have to be 
worked out, perhaps by trial and error. The situation 
which will evolve will be an unusual one. It is difficult 
to find a Situation, perhaps, where you will have a 
publicly-owned railway and a privately-owned railway which 
will monopolize in large measure the whole railway situation 
in Canada. It is my Submission that until Such time as this 
‘legislation ‘has Scaled down the capital structure of the 
Canadian National Railways, it 1s, with respect, premature 
to endeavour to lay down hard and fixed rules with respect 
to what matters Should be taken into consideration. 

COMMISSIONER ANGUS: But if the financial needs -- 
that is your phrase -- of the Canadian National Railway 
are going to be used either so as to give the Canadian 
Pacific Something more than resyrihidathd needs, or to give 
the Canadian Pacific something less than its own financial 


needs, the financial needs of the Conadian National must be 
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independently determined by some standard. One cannot 
Just say that its earning power at rates fair to the 
Canadian Pacific Railway determine its financial needs. 

MR SMITH: Welt, of course, the first thing is 
to put the Canadian National Railway, as I see 2G55 in 's 
position where it can earn. Now, it may be that with 
the same freight rates, even if you have a company, the 
Canadian N tional R:ilway, we will Say, with relatively 
the same fixed charges, the Canadian National by reason 
of its inferior traffic density will not be able to earn 
as much as the Canadian Pacific Railway. Now, that 
matter will have to be taken into consideration; that 
would have to be taken into consideration if you put both 
railways on a rate of return and rate base theory, because 
I think you have to take into consideration that the 
Canadian National, if Mr. Fairweather's evidence is to 
be accepted -- ang I see no reason why it should not -- 
is in an inferior position to the Canadian Pscific Railway, 
and perhaps always will be. Now, that is a matter to be 
taken into consideration by the Board of Transport, and I 
Say until you have haq Some experience with this new 
venture, if I may put it that way, it is most difficult to 
lay down hard and fast rules as to what the guide or test 
Should be. TI cannot peer into the future ana Give any help 
Or assistance to this Commission -- my time is about 16) aa i 
am told, my lord -- as to what the future will hold. 

COMMISSIONER ANGUS: I am not asking you to do 
that, Mr. Smith. I was really wondering if, as you use the 
word "needs", that word has any meaning different from 
"earning power 

MR SMITH: Well, there will also have to be con- 
Sidered, I think, by the Board what would place the railways 


On a relatively fair basis apart from earning power, [I think 
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-22572- Mr. Smith 


that is as far as I can go, my lord. TI eannot attempt to 
lay down whether the money that the Canadian National 
Reilways should earn Should be one per cent or three per 
cent or five per cent above its earning power. I think 
that is a matter for the Board. 

THE CHAIRMAN: Over and above what? Should 
earn what did you Say? 

MR SMITH: Should earn, we will say, on its 
equity capital, the amount that should be earned on its 
equity capital -- whether there should be any earning on 
its equity capital. 

THE CHAIRMAN: Is that the basis you wish to 
accept for the C.N.R.?9 

MR SMITH: [I beg your pardon? 

THE CHAIRMAN: Is that the basis that you think 
ought to be accepted in so far ag the Canadian National is 


concerned? 


(Page 22575 follows) 
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MR. SMITH: I would leave the metter to the Boord, 
The Boord will heve before it oll this information. As I 
Sce it, °1l the Cansdian Netioncl Roilweys ore asking for ot 
this time is that they mey be relieved from the ceopitel 
burden which they sey is unfoir to them end that they 
obtein assistence thet will eneble them to be in @ position 


to earn, 


THE CHAIRMAN: Yes, But you keep on uSing the 
word "needs", Yoy keep saying thet the finencicl needs of 
both reilwoys will heave to be considered, 


MR. SMITH: Yes, the finenciel needs, Perheps 


I was using the term thet hes been used in connection with 
the Canedion Pocific Railway, 

THE CHAIRMAN: I understond in the United States, 
having regard t> their method of arriving at rotes, they 
heve © greot number of réilweys, and they group them up 
in different Sroups and then strike averages, 

MR. SMITH: Yes. 

THE CHAIRMAN: Here in this country we heave only 
two reilwoys. 

MR. SMITH: Yes. 

THE CHAIRMAN: Substantially, thot is 211 we have, 
You would not suggest an everoge between those two, would you? 

MR. SMITH: I think of course we can heve only one 
rate, but the Board would have to teke into consideration-- 

THE CHAIRMAN: TIT meen in fixing the rate? 

ie, eth: In’ fixing’ the pate% 

THE CHAIRMAN: Would there be © possibility for 
any such thing 2s on average here es they have over in the 


United States? 
MR. SMITH: I think thet would be most difficult. 


But I must confess that we really-- 
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THE CHAIRMAN: Suppose you could orrive at the 
needs, end you could fing out thet the needs of one of 
these two roilways is twice as great 2s the needs of the 
other. Then whot would you do? How would you fix the 
rate? 

MR. SMITH: By the needs, you meen -- ? 

THE CHAIRMAN: What you mean; you used the word. 

MR. SMITH: The object of the proposels of the 
Conadian Notional R ilways is, I Suppose, to put their 
house in order, Up until this time they heave not e2sked 
this Commission for ony ruling or recommendation 
with respect to the question eas to how rates ere going 
to be fixed in the future, My suggestion is thet any 
discussion as to thot is premature et this time. I think 
we have to wait until they come and ask for thet, if they 
do. Until such time it is my Suggestion that we go on as 
we have. As pointed out by Mr, O'Donnell, the Cansdian 
Pacific Reilwoy has been eble to grow ond prosper over 
Sixty yeors, During thet time, for over forty yeors they 
have been under regulation by the Boord >of Trensport 
Commissioners or, as they ey celled originally, the 
Rollwoy Commissioners. I think thot the sffeirs of the 
Canadion Pecific Railway are Slightly exaggerated, to say 
the least. I do not enticipete any real Gilli outta.” 
when the matter comes to be discussed before the Boerd or 
comes to be determined by the Board, 

COMMISSIONER INNIS: Wheat do you meon by "earn"? 
Am I to assume that you are thinking thot the octual 
treffie hendled will be much greater after the capital re- 
vision hoes been made, or is the capital revision Simply a 
matter of chonging red to black? 


MR, SMITH: Red to black, I would Say. I cannot 


prophesy os to whether the troffic of Censda will be greater, 
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As I understenad it, the plen of the C nodien Nationsl is 
to give them 3 break, to see whether they coulag put them 
in @ position s5 that they sre able to meet their fixed 
charges out of their earnings, 

COMMISSIONER INNIS: All it means is to some 
extent getting free from the more direct control of 
Parliament. It ig Just a matter 37 balancing accounts, 

MR. SMITH: Yes, to 8 certain extent it is that 
Woyeit But thdo Suggest that every Commission including the 
Duff Commission, has recognized that there was an unfair 
burden placed upon the Cenadian National Railways system. 

I have not got the relevant quotation, but what they 
Say is thot with respect to the Cansdian Notional they 
realize that that was the position but they did not think 
that was the opportune time to 80 into thet question, 

COMMISSIONER INNIS: Then it comes down to rather 
vague telk of morale, because it comes to e@ question of 
being able to blest scross the headlines thet the C.N.R. has 
had a surplus rather than a deficit, whereas the public is 
perhpas no further ahead one way or another, 

MR. SMITH: No, It is a matter entirely of book- 
keeping, 

COMMISSIONER INNIS: That is right. I was wondering 
Whet you meant by what you said. Do you mean something where 
there actually is an increase? 

MR. SMITH: No. Iam not looking forward to an 
increase, That is 4 matter that I cannot assist on, Whet I 
8m concerned about tayene question of fixing just end 
reasonable rates be left t> the Board in order thot the 
Practice which has been followed up to the present time of 
fixing rates be continued end that the Board be not fettered 
by the use ony one formula. It is the end result that I 


em interested in, representing the people of the province, 
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I have endesvouread t2 point out the 
factors which should be taken into consideration by the 
Board in its determinetion of whot ore just and reasonable 
retes. In my respectful Submission, it is imprecticable to 
ley down hord ana fast rules with respect to. question which 
must be determined in the future under changed conditions 
end circumstances, 

I have quoted from 5 Judgment of the Supreme Court 
in the United Stetes in which it was Said that rate making 
bodies should be free Within the embit of their Statutory 
authority to make the pragmatic adjustments which may be 
celled for by perticulor circumstances. That is ‘ra true, I 
Submit, with respect to the situation which will arise in 
the future if and when the Cenadian Nationel Railweys have 
been placed on 2 reasonably comperable bosis with the 
Canadian Pacific Rsilwey. The power of the Board, in my 
respectful Submission, should wemein, as at present, 
unfettered, 

THE CHAIRMAN: Mr, Smith, to what Judgment sre 
you making reference there? You soy, "I have quoted from on 
Judgment". You have quoted from many. Which one is that? 

WR. SMITH: It 4s 2 Judgment from which I have 
already quoted, my lord. I think it is the Pipe Line Case, 

THE CHAIRMAN: You say they should be free 
within the ambit of their statutory authority. 

MR. SMITH: Yes 

THE CHAIRMAN: Within the embit of their 
Stetutory authority? What do you mean ? 

MR. SMITH: By that I meon the present statutory 
euthority to fix, determine end enforce just and reasonable 
rates, 

I see thot my time is up. I hod intended -- 

THE CHAIRMAN: Do you know whet case thot is, for 


the sake of easy reference, Mr. Smith? 
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MR. COVERT: Page 49, Federal Power Commission ond 


Natural Gas, 


MR. SMITH: [I intended, my lord, to say Something 
ebout Co-operation. You Will find whst T have to say ot 
peges 69 to 72 of my brief. I think it will have to be taken 


es readin. the circumstances, 


THE CANADIAN NATIONAL-CANADIAN PACIFIC ACT, 1933, 
eee nee PACTR IC. AGT, 1095 .,. 


In Peragreph 210 of the Report of the Duff 
Commission, under the heading of Cooperation between the Roil- 
weys, the fact is emphasized thot a principal weskness of the 
pest decade had been the failure of the roilweys to act to- 
gether in their own interests end in the interests of the public, 
that it was not enough thet eech should take 311 practicel 
measures of economy in respect of its own system and thet there 
must be joint section with 9 view to savings in the wider Sphere, 

Porsgraph 211 then mokes a recommendation for the 
rectification of that Situation, 

The purpose of Part IT of the above Act wes to 
implement the recommendation conteined in Peragraph 211. 

The Province, in its Submission, ot pp. 44-50 (Vol. 
mo spp. 14687-14615) referred to these porogrophs of the 
Duff Report, as well os to the provisions of the Act, It 
als. directed attention to the investigation of the Committee 
Sppointed in Merch 1938 by the Canadien Scnote end to the 
Report of thot Committee with respect to cooperation. 

AS pointed out in the finel persgroph of the 
Committee's Report, it was stated thet in the interests of the 
railweys end of business generally, "further ond more serious 
attempts should be mode to give effect to the letter ond Spirit" 

| of the Act ona that, in the opinion of the Committee, offered 
| the only proctical course, looking to the improvement 09f the 


present roilway difficulties, 
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Your Commission hag been furnished With evidence 
es to what has been done end whet is being done under the 
Aet ond has hed the benefit >of hearing ‘the evidence of 
Mr, Armstrong end Mr, Fairweather, 

There appears to be a Substantiel difference of 

opinion between them with respect to the opportunity for 
further Cooperation. 

Mp. Armstrong doubts that cooperation cen attain to 
ennuel sevings equol to those already attoined, while Mr. 
Foirweather does not think it possible for anyone, especially 
Speaking for one railway, to estimate in dollars and cents 
the scope of future Cooperation octivities. He thinks thot 
Substantial economies are Possible in the large field of 
cooperation ond that Such field should be carefully explored, 
He also believes thet this is one of the menagerial fields 
available to railways in meeting their present troubles and 
Says that in the Conadioen National Railways, attention is 
being directed to cooperetive economies 88 part of the 
managerial problem, (Vea. a7 ; Pp. 21191-21192, ) 

I suggest thot one can be excused, upon learning 
thet the Ssrbitration provisions of Part ITT hove never been 
invoked, for hoving some doubts 9s to whether the Railways 
have, in point of foct, agreed and continuously endeavoured 
to agree upon cooperative measures, 

There is the seme problem in the United States, 
Section 152 of the Interstate Commerce Act provides ‘Shae 
the Commission Shall give due considerotion, omong other 
foctors, to the need in the public interest 57 adequate and 
efficient railway trensportation service at the lowest cost 
consistent with the furnishing >of such service, 

I submit that the putt Commission, in making the 


':Pecommendation contained in Porograph 211 hod the same thought 


itn mind, 
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The Interstate Commerce Commission, in Ex Porte 
No. 168, (1949) e762T coos 9, in discussing 2 motion mode 
by the Secretery of Agriculture thot as & pre-requisite to 
the granting of the incresses Sought, the Board should 
institute on investigation for the purpose of determining 
whether or not they hed been efficiently ond economically 
conducted ag contemplseted by Section 150, said at pp.28 ond 
29: 

"Tn our originel report herein, December 29, 

1948, above cited, we referred to certsin previous 
proceedings wherein we head recommended thet porticular 
things be done in the interest of economy end efficiency 
in rail transportation, and we pointed out thot Since 
1931 we have conducted a continuing investigstion, 

Ex Parte No. 104, into ona concerning practices of the 
railroads which offect their operating revenues opr 
expenses, under which we have investigated certain 

of those practices, We are constantly Studying 
railroad operations end from time to time we 

ennounce the results of these Studies ond w¢mRke 
appropriate comment end recommendations looking to 
improvement ond increased efficiency of railroad 
service," 

Reference is made to the motion in the esrlier 
report of the same case in 272 I.C.C. 695, at p. 705, to 
reports of the Federsl Co-ordinator of Transportation and 
to the Boord of Investigation end Research which indicated 
that sevings were possible through elimination of unnecessary 
duplication of facilities ond services and to the mass >of 
evidence developed in the post by other agencies of govern- 
ment ond by the Commission respecting economies to be 


achieved, through cooperation, in the services ond facilities 


of the railroeds, 
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It is my Submission that the Boerd should meke a 
continuing investigation into this very importont subject 
and I therefore Support the smendment proposed by Mr, 
Shepard es to the duty of the Bosra to moke independent 
Studies and investigstions, in respect to the effairs of 
the company. (Vol. Days’ ote 21383.) 

I realize thet it is most difficult at this time 
to suggest eny workable omendment to the Cansdian Nsetional- 
Canedisn Pacific Act. I sgree with Mr. Shepard that there 
Should be whet he termed "a policing" of the Act. 

In my Submission, the only way this cen be done 
effectively is to have the Boord meke such investigations 
from time to time with 2 view to determining the feasibility 
and efficacy of chonges in roilroad practices designed for 
the elimination >F duplicotion of facilities end services, 
After such studies have been medeé, one will be in o better 
position to recommend the legislation necessery to put into 
effect the changes which have been found edvisoble, as a 
PEsulbofs the investigation, 

Now, my lord snd gentlemen, I am presenting 
the Trensportotion Commission of the Maritime Boerd of Trade-- 

THE CHAIRMAN: Have you enother volume? Is it the 
Some volume es this? 

MR. SMITH: No, 

THE CHAIRMAN: What is the name of the Commission 
again? 

MR. SMITH: It is the Tronsportation Commission 9f 
the Moritime Board of Trade, represented by Mr. Matheson, 
the manager, I do not propose to read all this brief, my 
lord. I intend to refer to some passeges and I Will moke 
some comment as T g9 elong. It is ea brief prepored by Mr. 
Matheson, end as he could not present it, he asked me to 


Present it as crounsel, 
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INTRODUCTION 
SO A LUN 
The Transportation Commission of the Msritime Board 


of Trade eppréciates this Opportunity to present an 


argument in relation to the evidence placed before 

your Commission, and to meke such recommendations as 

it considers necessary to give effect to its submission. 
For ready reference, evidence of the Transportation 

Commission of the Maritime Board of Trade, including 


associated witnesses, will be found in: 


Volume 18 - Pages 3377-3480 
Volume 19 - Poges 3482-3682 
Volume 20 .- Pages 3683-3920 


Volume 23 - Pages 4375-4548 
Volume 24 - Pages 4549-658 
Volume 37 - Rages t7l27<7172 
Volume 38 - Pages 7175 iS 38 
Volume 39 - Pages 7341-7467 
Witnesses oppearing in substantiation of the 
material incorporated in the brief were: 
Clarence J.Morrow... Volume 20 - Pages 3807-3820 
Re De Suttonvowskédsx Volume 20 « Pages 3823-3825 
John R. Bigelow..... Volume 20 - Pages 3826-3833 
C7. Wiy B: Fisher..... Volume 37 - Poges 7127-7172 
Ae. Pench hin. nye Val une 38 - Pages 7175-7206 
References will also be made to evidence of witnesses 
who appeared on behalf of the Maritime Governments, with 
whom this Commission cooperated in preperation of material 
PeAstetade with this Commission's Submission, and also to 
other evidence of interest by provinces sand interests in 
the Maritimes, 
In complience with the Suggested memorendum of 
procedure issued by Provincial Counsel on December 16, 1949, 


; this srgument is divided into the following genersl headings: 
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THE ECONOMIC AND GEOGRAPHIC ASPECTS 

AS to the case of this Commission, it was extensively 
covered in Part One 0>f its brief, ond associated Exhibits, 
While the historical background of the trensportation 
Situstion was developed in Some detail, it is respect- 
fully submitted thot Lt is not necessary, in the consider- 
ations of your Commission t> S2 back beyond 1927 when the 
Dominion Government by pessing the Maritimes Freight Rates 
ACt not only gave effect to but also incorporated in 
Statute form the findings of the Duncen Commission on the 
Purpose end intent of the Intercolonial Railwey and 
related claims of the Maritimes prior to that date. 

It was to the chonges and effects thereof Subsequent 
to 1927 that the Submission of this Commission is directed 
in establishing briefly that transportetion chonges have 
taken place which hove had the effect of nullifying to 
some extent the benefits intended by the Maritime Freight 
Rates Act. No better summation of the objective of this 
Commission's case can be made than in the words of the 
Chairman at p, 7314 of Volume 39, 

"In his exposition of his case Mr. Matheson told 

us thot conditions had altered So much in the 

way of freight rates, competitive rates, and go 

on , that the special arrangement made concerning 

the Meritimes hed been eaten into," 

in support of the claims of this Commission it will 
be remembered that considerable statistical data and 
other information was Submitted to indicate the economic 
Situation today as to: 

(2) The low valued end besic production of the 
Meritimes, 


(b) Its deypendence upon exports of surpluses, 
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THE CHAIRMAN: That is, of the Maritimes. 
MR. SMITH; Yes, of the Maritime provinces. 
To continue: 

(c) The effects of the relatively adverse economic 
trend compered With Canada ag a Whole since Confederation, 

(d) The industries being Senerally small scale with 
only limited local markets, 

(e) The relative lack of urbanization, 

(f) The relatively lower purchasing power, 

The economic aSpects of the Moritimes are covered 
at pages (2) to (Ff) ana peges 1 to 49 inclusive of the 
Submission Exhibit 47 sna in Volume 18 of the Trenscript, 
beses 3377 to 3467 inclusive. 

It 1s to be emphasized that the Maritimes ere ex- 
periencing today elmost the same problems of re~adjust 
ment to the changing and unfavourable market conditions 
as after World Wor 1, which hed the effect of worsening 
the economic position of the Maritimes, perticulsrly in 
relation to the Centrol Provinces, These problems ere 
influenced by: 

(3) The relatively increased cost of transportation 
to the Central Canadian markets and the disadvantages 
stemming from reduced costs of distribution and improved 
Services becouse of motor truck competition in the Central 
Provinces, 

(b) The loss or worsening of export markets by toeriff 
restrictions, exchange difficulties, and trade policies 
of other nations, 

The lag of the Meritime Provinces behind the rest 
of Conada is indicated in later Statistical information 
than that originoelly presented in this Commission's brief. 
More recently, the loss of pitprop market in the United 


Kingdom, the considerably decreased purchases of lumber 
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by the United Kingdom, the re-edjustment in the apple 
industry because of the loss of the United Kingdom apple 
market, the uncertainty associated with potato exports 

to the United States, ond the effect of Shorteges of 

"hard currencies" in foreigh markets ere matters of general 
knowledge, Even with the buoyant economic conditions 
generally prevailing, the Maritimes heve experienced some 
industrisl shirts attributable in port at least to in- 
creased costs of transportation 88 instanced in the opening 
of a plant in Montreal byc Ni ey Schwartz and Sons Beds), On 
Halifax, N, iy 


( Page 22590 follows ) 
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In the presentation of the case for the 
Canadian Pacific Railway Co., reference was made to the 
Submission of the Provinces bearing directly or 
indirectly on various matters covered in this Commission's 
brief, 
Time does not permit me to read all the pages, 
It refers to the various contentions of the Canadian 
Pacific Railway Company with which the Transportation 
Commission of the Maritime Boards of Trade wishes to deal 
specifically, They are covered by head notes. 
MR. EVANS: Will you give us the references? 
MR. SMITH: Yes, I will, 
The various contentions of the Canadian Pacific 
Railway Co. with which this Commission wishes to deal 
specifically are covered in the following head notes, 
under which are incorporated this Commission's reply. 
I A Comparison of Railway Rates in 
the Northern New England States 
Compared with the Maritimes would 
not be unfair because operating 
conditions are similar 
This Commission submits that a comparison of 
freight rates between the Maritimes and the Northern New 
England States predicated Only on operating conditions 
overlooks the much higher railway wage levels in the United 
States which constitute Such a relatively high proportion 
of railway operating expenses, The higher wage levels 
in the United States and the reasons for being so was 
discussed in the reports of the Conciliation Board, 
dated April 15th, on railway wage demands; 
"It is abundantly clear that wages of ell 
workers, not only of railroad employees but of 
all classes of wage-earners, are higher in the 
United States than they are in Canada, The 
fact is that the United States possesses a 
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richer and more mature economy than Canada 
and that, presently at any rate, our 
production is not such as to afford us so 
high a standard of living as there is in the 
United States," 

Mere comparisons of rate levels between Canada 
and the United States are of no probative value nor is 
the comparison of rates between points in New England 
and points in the United States vis a vis rates between 


the Maritimes and other parts of Canada as set out in 


Exhibit 142, Basically the rates applicable to the 

Eastern United States as set out in that Exhibit were 
prescribed by the Interstate Commerce Commission, pre- 
dicated on conditions anda circumstances found to exist 


in the territories involved. (See Eastern Rates 


Case 164, I.C.C, 314 at page 405.) 

With reference to rate comparisons between 
Maritime Canada and the United States placed on the 
record at pages 4797 and 4798 of Volume 25 and page 
6769 of Volume 35, this Commission stresses that it is 
not enough merely to compare rates between Canada and the 
United States, and the Board of Transport Commissioners 
has said in several cases that rates between points in 
the United States or between a point in Canada and a 
point in the United States are not criteria of the 
reasonableness of rates in Canada, see Canadian Shippers 
v C.N.R., 32 C.R.C. 3, and Canada Sugar Factories v 
Matelt,, 40 Zhyh JOxerebo. 

If conditions and circumstances were on all 
fours or Substantially similar, rate comparisons might 
bear some weight. It does not necessarily follow that 
because rates are not comparable the principles, from 


which the resultant rates flow, are not comparable, 
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Operating conditions, level of wages, density and 
consist of traffic, competition, miles hauled, terminal 
conditions, etc., may and do create differences in 

rate levels between different territories but that 

does not change the criteria for the determination of 
reasonableness, 

Comparisons were also made between rates in 
other parts of Canada and Maritime interterritorial rates, 
or rates to and from the Maritime Provinces. Such 
comparisons overlooked the fact that the Maritime inter- 
territorial rate structure is generally grouped 
reflecting also competitive influences while a large 
number of the rates compared with the group rates were 
-» generally so-called distance rates. Comparisons 
netweem dostamce rates amd - so-called group rates 
have not been accepted by either the Board of Transport 
Commissioners or the Interstate Commerce Commission, 

In the judgment in the General Rates Investigation, 1925, 
Mole MGT» LeG.sRo.8 Ris. the Chief Comniastonsr in 
discussing one of the arguments put forward by the 
C.P.R, against extending the main lines Crows Nest 
rates to the branch lines, said as follows: 
"That there never had been a mileage scale 

or anything approvhing it, but on the contrary, 

the rates were made on a zoning principle 

which is inconsistent with the rigid 

mileage scale." 

The Boardhas also stated that: 

"The mere comparison of distances without 

consideration of the peculiar circumstances 
affecting the traffic is not the final criterion 


of discrimination.” Canadian Oil Cos. v. 
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British Columbia Coast Cities v. C.P.R. 

7 C.R.C,. pp 142-143. wW, R, Plaunt Vi 
Algoma Central & Hudson Bay Ry Co, ? 
et al, XVIII J.0.R, & R, (1929) p. 441 ana 
D457. 


In addition, the Interstate Commerce Commission 
has stated: 
"In establishment of blanket or group 
rates there is of necessity more or less dis- 
regerd of distances," Panhandle Lbr. Co. v. 
Hort Worth &oD.07 Ryywco. , 210° Cyey! 35 5atenIas 
“Comparisons of distances over routes 
through the respective gateways are of little 
probative value when large areas are blanketed 
at origin and - destination." J.C. Penney 
Compa rne. gr vin Butte, Ay &0P4 Ry Co} eaiout. ¢.an 
1(3). 
"Comparisons of point-to-point rates have 
little probative value in instances where 
the rates are extensively grouped, both as 
to origin and destination." Surpass Leather 
Co. v. Fonda, J. & G. R. Co., 225 1.0.C. 163 
(164). 
it As a result of the Plan of Assisting 
the Economy of the Maritime Provinces 
there has been established a certain 
amount of industrial and other develop- 
ment which might possibly have not 
taken place without the plan. 
It cannot be denied that the Maritime Freight 
Rates Act has been beneficial to the Maritime Provinces, 
However, as stated previously, changes have taken place 
which have tended to nullify the statutory advantages 
under the Act. It is to be noted that the Canadian 
Pacific Railways at page 50 of Part 1 of their brief, 
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while not approving the form of assistance provided by 

the Maritime Freight Rates Act, acknowledges, in supporting 
the continuetion of this legislation, that the Act has 
established a certain amount of industrial and other 
development which possibly might not have taken place 
without the plan, It follows that any industries which 
have been encouraged by the plan should not subsequently 


be jeopardized by changes which may destroy the benefits 
thereof, 


III Assistance to an Area should not be 
in the form of transportation subsidies 
and any subsidy granted by the Dominion 
Government for the relief of economic 
disadvantage should be distributed to 
ell economic interests within the area 
according to their needs 

The method of implementing the findings of the 
Royal Commission on Maritime Claims by adjustments in 
freight rates and reimbursements for such adjustments 
commends itself not only because of its relative 
Simplicity in application but as stated by the Royal 
Commission on Maritime Claims on page 22 - 

"The course we suggest has the effect 

of giving immediate relief in a manner that is 
equitable as well as broad," 

When distance from markets is an important 
factor, such as in the case of coal movements to the 
principal markets of Canada, the relating of the form 
of assistance to freight rates, whether the payment 
is made to the producer or to the Railways, offers a 
very easily administered and effective scheme of 
implementing justifiable aid. Another illustration 
of assistance predicated on freight rates is the Feed 


Grain Assistance Plan. 
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IV In comparison with the population 
Statistics of the Northern New 
England States it is hard to see 
any Sign of a special handicap upon 
the Maritime Provinces, 


Vv The Clearest and Most Inclusive Index 
of Development is in relative popu- 


lation. 
eee nincn scuttle is ok sig ges 


VI Trade in Canada would Still tend to 
move East and West, not North and 
South, in respect of many important 
commodities were this country to 
engage in economic union with the 
United States 


VII Economic Conditions in the Maritimes 
are favourable and the Maritimes have 
created a very stable society and 
are limited in area and have only 
certain forms of natural resources 
which have nothing to do with trans- 
portation, 


It is contended in the Canadian Pacific 
Railways' brief that the clearest and most inclusive 
indication of development is in relative population and 
comparisons are made with the population statistics of 
the Northern New England States with the Maritime Provinces, 
and the conclusion is reached that it is hard to see any 
Sign of a special handicap upon the Maritime Provinces, 
and that the population figures at least do not indicate 
that the Maritimes are suffering under some special 
disadvantage within Canada. 

In a publication of the United States Department 
of Commerce, entitled "State, Regional, and Local 
MARKET INDICATORS 1939 - 1946", prepared in the Marketing 
Division, by Paul H, Anderson, (Exhibit No. 281), there 
are these statements on Page 3 - 

"Population figures alone would be more 

useful market indicators if the desires, needs, 


income, and buying habits of all people were 
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alike. - -. Effective market demand cannot 
be estimated without considering ability to 
buy, and this requires information on income 
and buying power." 

"A declining population, for example, 
does not necessarily indicate a loss in buying 
power, In fact, there is evidence that much 
of the civilian migration that took Place 
during the war was among low-income groups 
and, therefore, led to a much greater change 
in the markets for some products than for 
others," 

It is not sound to conclude that the economic 
position of the Maritimes is favourable in relation to 
a part of the New England States, particularly when this 
conclusion is based principally on population figures, 
Better criteria for comparison would be farm income, 
individual income, bank deposits, employment and 
manufacturing, etc., as observed in an appraisal of 
New England's economic prospects in an article in the 
Harvard Business Review of March, 1948, (Exhibit 283), 
at page 162 - 

"The trends both of total income and 

of per capita income inNew England from 

1919 to 1946 have paralleled the trends of 

the same items for the entire continental 

United States," 
and on page 164 - 
ed ee per capita income in New England 
has consistently exceeded the national average, 
the ratio between the two being higher in 
years of depression than in years of pros- 


perity, largely because of tihe greater stability 
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of New England's totel income." 

Suffice it to draw to your Commission's 
attention that in the year 1946 the estimated population 
of the States of Maine, New Hampshire and Vermont totalled 
1,740 thousand with a total income to individuals of 
$1,843 million or a per capita income of $1059, as 
compared with an estimatea total population in the 
Maritimes in the year 1946 amounting to 1,231 thousand 
with a total personal income of $733 million or a per 
capita personal income of $618, (See Exhibits 280 
and 281, ) In other words, the per capita income of the 
three states mentioned was $1,059 as against $618, 

These income figures alone constitute cogent 
Evidence to indicate the Superior economic well-being of 
the Northern New England States in contrast with the 
Maritimes, which population data "per se" fail to reveal, 

The economic history of the Maritime Provinces 
indicates that the contiguous United States territory 
to the South-Westward of the Maritkmes has been, and 
1s today, the natural market for a large part of 
Maritime production, except that trade barriers have 
tended to impede the full trade development that other- 
wise would obtain, A similar conclusion was reched 
by Professor W. A. Mackintosh in his Study for the Royal 
Commission on Dominion-Provincial Relations when he said 
to the effect that - without the protective policy, the 
Maritimes would have traded more with the Eastern United 
States, Great Britain, and other countries, and, as stated 
in Book 1 of the report of the Sirois Commission at page 159, 
it is a reasonable presumption that in the Maritimes 
hew export industries would have been encouraged and 


Possibly more local industries developed. 


Since it is generally conceded that the Eastern 
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United States is the natural market of the Maritimes 

and that without the protective policy the Maritimes would 
have traded more with the Eastern United States, one can- 
not accede to the claims put forward by the Canadian 
Pacific Railway that the trade of the Maritimes would 
Still tend to move east and west were this country to 
engage in economic union with the Unitea States, Already 
a@ substantial proportion of Maritime production finds an 
outlet in the United States despite customs tariffs, 
embargoes, and quotas, The freight rates on these 
exports also reflect revisions in rates effected from 
time to time in the United States and authorized on inter- 
national traffic. 

The general tenor of the evidence of the 
Maritime approach as contained in the evidence of ntizis 
Commission's witnesses who appeared before your Commission 
is that the changes which have taken place since the 
Maritime Freight Rates Act became effective in 1927 are 
having the effect of enhancing the difficulty of Maritime 
producers in reaching the highly competitive markets of 
Central Canada in competition with industries located 
closer to the markets, 

While the case on behalf of the potato industry 
will be argued more fully by Counsel for New Brunswick 
and Prince Edward Island,your Commission is directed to 
Page 113 of this Commission's brief, wherein it is stated: 

"A study of production and distribution 

costs of Maritime potatoes, coupled with market 
phenomenon, leads to the conclusion thet 

freight rates are generally absorbed by the growers, 
It follows that increased freight rates 


aggravate the competitive position of the Maritime 
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producer and tend to restrict his marketing 
area," 

Particularly apposite to the potato and apple 
industries of the Maritimes are similar Studies by the 
Traffic Department of the Association of American 
Railrods in connection with the incidence of freight 
rates on fresh fruits and vegetables lead to the same 
conclusion, as evidenced inExhibit 47, Appendix 1-B, 
at page 4, where appears the following statement of Mr, 
Walter J, Kelley, Traffic Officer of the Association of 
American Railroads: 

"Fresh fruits and vegetables usually are 

Sold at destination at public or private Sale, 
In either case, freight charges are deducted 
from the amount realized when remittance is made 
to the producer. This means that the cost of 
transportation is borne by the producer, 

"Without an adjustment of rates which would 
enable producers located at the more distant 
producing areas to compete in eastern markets 
with other producers located closer to those 
markets, the long distance shipper would be 
without adequate markets to take care of his 
production, 

"To give you some idea of the extent to 
which differences in distance are disregarded 
in rate adjustments of this character, fin 
the case of the rates on citrus fruit not only 
do all producing points inCalifornia have the 
Same rates to each destination in the east, but 
all destination points east of Chicago and 
Cincinnati take the same rates," 


The rates on food products, particularly fruits 
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and vegetables, have been given particular attention in 
the, general revenue cases in the United States, In all 
the general revenue cases since 1946 less than the basic 
increases by various methods have been authorized on 
fresh fruits and vegetables, 

The situation in connection with the lumber 
industry, which will probably be dealt with more fully 
in the argument of the Province of New Brunswick, is 
briefly to the effect that increased freight rates is a 
factor which will tend to cause Maritime producers to 
curtail, (See evidence of Mr, Colin MacKay, Volume 23, 
page 4356), Moreover, the Maritime lumber producers have 
been confronted with greater competition Stemming from the 
fact that lumber is being trucked to the principal markets 
of the Central Provinces from nearer sources, with ad- 
vantages such as the elimination of the extra handling 
involved in rail shipments, Since the Maritimes! market 
in the Central Provinces is limited principally to low 
grade, horizontal percentage increases in freight rates 
tend to bear more heavily on the Maritime producer than in 
the case of the producers located nearer the markets, 

The fish industry has also indicated considerable 
concern over increasing freight rates, It was pointed 
out before your Commission that Maritime fish is almost 
entirely handled by rail service. On the other hand, 
in the United States fish is handled mostly by truck, 

It is submitted that the increasing of rates will likely 
encourage to a greater degree the same pattern of dis- 
tribution as across the border, indeed, the competition of 
United States sources will probably hasten the greater 
utilization of refrigerator trucks in the distribution 

Of Maritime fish products not only in the United States 
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but also in Canada where inroads are now being made. 

The impact of the freight rate changes since 
1927 on Maritime manufacturers, particularly those 
dependent upon sources of raw materials involving long 
hauls, is evidenced in the testimony of Messrs, C. M, P, 
Fisher and A, R, French, representatives of stove manu- 
facturers located at Sackville, NB, 

Mr. Fisher, in Volume 27 at page 7153, stated to 
the effect that the widening of the gap in relation to 
competitors as a result of transportation changes is of 
& paramount concern to the future of his industry. At 
pages 7171 and 7172, he Succinctly indicated the relative 
Status of his plant in relation to his competitors, when 
in reply to a question put by Commissioner Angus he said: 

wif the price of “ated goes up $5 to 

Our competitors, it goes up in the same way to 
us, Buf if the railway mark up 20%, our 
competitors may go up $1, and we may go up $1.25. 
So the gap becomes greater; and they are a lot 
nearer Sault Ste. Marie at Hamilton than we are 
down at Sackville. At the present time our 
Steel costs us $9.54 more than our competitors 
in Ontario purely on account of the freight. 
So, I say, looking ahead towards continued 
increases, it stretches that gap farther and 
farther," 

He also said: 

"I realize that we must have more revenue 

for freight, and for the increases for 
freight; but it is the method of making the 


increase, not on a percentage basis but on 
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a cents per hundred pounds, so that the gap 

does not get too great," 
(See also Mr, Fisher's Statement on page 7145 of Volume 
37s) 

Mr. A. R. French in his evidence, pointed up 

a fundamental difference so often overlooked when com- 
parisons are made relating to the competitive position of 
small scale Maritime industries with their large scale 
counterparts in Central Canada at page 7184 of Volume 38, 
when he referred to the economies of scale of his 
competitors, Mr, French Supported the evidence of Mr, 
Fisher when he said that freight rate increases should 

be cushioned, and that freight rate-wise the future was of 
considerable c2use of concern to them, He indicated also 
that approximately 90% of the raw materials for his 
company came from Central Canada, 

The difficulties confronting Maritime small- 

Scale manufacturers in developing and retaining markets 
in the Central Provinces was also developed in the 
evidence of Mr, W. H. §, Schwartz, of W. H. Schwartz 

& Sons, Ltd., of Halifax, before the Board of Transport 
Commissioners in the 21% case, Excerpts from his 
evidence contained at pages 11109 and 11110 of Volume 768 
of the Board's Transcript reads as follows: 

"It is obvious that if rates are increased, 
with such handicaps as compared with our 
competitors in the Central Provinces, it will 
be impossible for us to continue manufacturing 
our products in Nova Scotia for shipment to 
Quebec and Ontario markets, We would then be 
Obliged to build a plant in or near the City 
of Montreal to take care of this increasing 


business, and carry on only a small operation 
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in the City of Halifax for the trade in the 
Maritime Provinces, I would like to go 
further and say this: that if these freight 
rates should be increased, I think it woula 
pay us to move our entire plant -- not only 
for the sake of the Quebec and Ontario busi- 
ness but also with respect to the Maritime 
business -- on Montreal," 

"Q. You mean, from the point of view of 

profit; it would be impossible commercially? 

"A. Yes, you could not continue. 

"Q. From the point of view of sound business, 

is that correct? 

"A. That's correct," 

That evidence was given in 1947. Your 
Commission's attention is now directed to the sentence 
at page 79 of this Commission's brief which reads; 

"(3) The increases effected on April 8th, 

1948, influenced W. H. Schwartz & Sons Ltd., of 
Halifax, N. S., to establish a branch plant in 
Montreal, P,Q," 

The impact on the iron and steel industry of 
horizontal percentage increases and other transportation 
changes since the Maritime Freight Rates Act became 
effective is very forcibly indicated in the evidence of 
Mr, L. A, Forsyth, President of the Dominion Steel and 
Coal Corporation, at pages 5501 to 5671, of Volume 2g, 

From the economic and geographic approach, the 
Principal objective of this Commission has been to place 
before your Commission information of a general nature 
to indicate the Significance of adverse transportation 


Changes on the Maritime shippers dependent upon long 
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haul transportation services to the markets of Central 
Canada. We have placed before the Commission statistical 
data to show the relatively adverse economic situation 

of the Maritime Provinces vis-a-vis Canada as a whole, in 
order to emphasize the necessity for the maintenance of 
freight rates as low as possible to facilitate as large 

a market as possible in the Central Provinces, 

THE CHAIRMAN: Is there a proposal that the 
percentage be changed? 

MR. SMITH: There is no submission on the part 
of the Transportation Commission of the Maritime Boards of 
Trade that the percentage be affected or that the pro- 
visions of the Act be extended, 

THE CHAIRMAN; You must mean Something. You 
say "the necessity for the maintenance of freight rates 
as low as possible to facilitate" -- 

MR. SMITH? I think 1f I may :* put it this way, 
that argument is directed to the question of horizontal 
increases, It is not directed to any submission that 
the 20% differential given by the Maritime Freight Rates 
Act be extended in any way. 

THE CHAIRMAN; Then it is an argument against 
horizontal increases, 

MR. SMITH: It is really an argument against 
horizontal increases showing the effect of them on the 
economy of the maritime provinces. I think that is the 
purpose of the submission, 

THE CHAIRMAN; I see, 

MR. SMITH: The Maritime Commission is not 
asking for an extension of the Act. There is some 

discussion of horizontal increases on page 17, my 


lord, I have already dealt at length with thatquestion 
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and I do not think any useful purpose would be served 
now by my reading this and repeating the arguments which 
I have made, but these bassages can be taken as read, 

MR. EVANS: Will all of it go into the 
transcript? 

MR. SMITH: The whole thing will go into the 
transcript. I am just trying to highlight it with the 
idea of giving the Commission Some indication of the 
purpose of the submission, 

The difficulty of establishing detriment in 
connection with a region in relation to transportation 
charges and economic and geographic factors was clearly 
set out in the judgment of Mr. Justice Douglas, in the 
decision of the Supreme Court of the United States in 
the case of the State of New York, State of Delaware, 
State of Indiana, et al, v. The United States of America, 
The Interstate Commerce Commission, et al, delivered 
on May 12, 1947, (331 U.S. 284) when he stated: 

"The inquiry of the Commission into the 
effect of class rates on the economic develop- 
ment of Southern, Southwestern, and Western 
Trunk-Line territories took a wide range. It 
concluded that prejudice to the territories 
in question had been established. We think 
that finding is supported by substantial 
evidence, 

"It is, of course, obvious that the 
causal connection between rate discrimination 
and territorial injury is not always susceptible 
of conclusive proof. The extent of that 

causal relation cannot in any case be 
shown with mathematical exactness. It is a 
matter of inference from relevant data. The 


Commission recognized, for example, that the 
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fact that the South has fewer industries than 
the East results from a complex of causes - 
that the "industrial development of the East 

is due to many factors other than transportation 
Services and costs, such as Climate, soil, 
natural resources, available water power, supplies 
of natural gas and coal, and early settlements 
of population which antedated the building of 
the railroads." 262 I.0.¢c. page 619, 

It noted that in 1939 freight revenues on 
commodities in the manufactures and miscel- 
laneous group were but 5.3 per cent of the 
destination value of manufactured goods and 

that differences in freight charges resulting 
from differences in class rate levels were only 
a small fraction of that figure, But” it 


nevertheless concluded that 'Nearness to 
eee tat Nearness to 


markets and ability to ship to markets, on a 
EAGER amaniadimeciememmmsenmemaasoreree ree Nac Dat Nn SE-B 
basis fairly and reasonably related to the rates 
eee metoca to the rates 
of’ competitors, are nevertheless potent factors 
a eee merece pr a pe te 


in the location of a manufacturing plant. In 

fact, rate relations are more important to the 

manufacturer and shipper than the levels of the 
ences. "202 1.0,0, p. 619-6000" 

It is axiomatic that freight rates can be one 
form of trade barrier, Their effect is not only to 
impede the established industries but to prevent the 
establishment of new ones, to arrest the development of 
a territory to make it difficult for an agricultural 
region to evolve into an industrial one. The Maritime 
Freight Rates Act was an attempt to remove a barrier and 
restore the original purpose and intent of the Inter- 


colonial Railway, as interpreted by the rate structure 
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prior to 1912, It cannot be too-strongly stressed 
that the lessening of the impact of the horizontal 
percentage increases are of paramount importance to 
Maritime industries, so that when rates are increased 
their competitive position, transportation-wise, is 
not aggravated or rendered nugatory. 
VIII Competitive Position Of More Distant 
Producers improved under conditions 
of prices rising more rapidly than 
horizontal percentage increases in 


freight rates, 


(The inflationary concept of the 
C.P.R, in relation to freight rates, ) 


IX Horizontal Percentage Method of increas- 
ing freight rates to meet revenue 


needs or requirements only fair way. 


Both witness Jefferson and McDougall in 
referring to pages 57 and 58 of Part 1 of the Canadian 
Pacific Railways' brief attempted to establish at 
pages 15356-15360 of Volume 76 and page 17971 of 
Volume 95 by an hypothetical illustration that during 
apyeriod of rising prices the Shipper in the extremities 
is generally in a better position competitively, even 
with the horizontal percentage increases, Later, on 
page 17998, Professor McDougall admitted that horizontal 
percentage increase in freight rates would tend to 
reduce the area over which a shipper could market, 

It is to be noted that the inflationary concept 
constitutes e broad generalization, and as Professor 
McDougall stated at page 18039 of Volume 95, “All 
generalizations are false," 

The principal weakness in connection with the 
inflationary concept generalization is that it attempts 
to relate the improved position of the shippers at 
the extremities on the price factor only. Perhaps 


One of the best illustrations of the weakness of this 
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concept is the statement made by Mr. C. M, P, Fisher, 
at the bottom of page 7171 and the top of page 7172 of 
Volume 37, to which reference has already been made. 
It will be remembered he Said: 
"If the price of steel goes up $5 to 
Our competitors, it goes up in the same way 
GO Ts; But if the railway mark up 20%, our 
Competitors may go up $1, and we may go up 
PL.250°0'90 ‘the’ gap’ bécones greater;" 

Along similar purport are statements by Mr. 
Colin MacKay, (a large lumber shipper and immediate 
Past president of the Canadian Lumbermen's Association) 
at pages 4360, 4361 ana 4363 to the effect that as 
competition becomes keener in Central Canada, the more 
important the freight rate becomes, because the lower 
the price of the product the greater is the freight 
burden, and that the more depressed a market becomes 
the severer effect it has on the economy of New 
Brunswick and Nova Scotia, where wood is basic to the 
economy, He further stated that anything that acts 
against lumber or the lumber industry "even if it is 
Small, is a detriment to the country as a whole," 

The inflationary concept fails also to take 
cognizance of the influence of competitive modes of 
transport in holding down the transportation costs of 
the short haul Shipper and in providing services which 
lessen the need of distributors maintaining large 
inventories, Rates may be increased horizontally, 
but because of other modes of transport the short haul 
Shipper's transportation costs may be less percentage- 
wise than the more distant shipper's. Witnesses for 
the potato industry and also Mr. ColinMacKay referred 


to the incidence of truck movements to the markets of 
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Central Canada from nearer sources of Supply. 

The Interstate Commerce Commission in its 
decision in Ex Parte Case No. 168 reported in 276 
I.C.C. 9 said at pages 46 and 47; 

"In. -a highly competitive economy, to which 
this country appears to be returning, differences 
in rates assume increasing importance to the 
commercial community, and it is not mere 
coincidence that the Sharp uptrend in diver- 

Sions from rail to highway occurs Simultaneously 
with the conversion of our economy from a seller's 
to a buyer's market," 

It is not without Significance that a similar 
note was sounded by Mr, Fairweather, Vice-President of 
the Canadian National Railways, in his evidence at 
page 20218 of Volume 110, when he expressed fear that 
with the rate increases effected, and in prospect, the 
Railways may be pricing themselves out of the market, 
having regard to increasing highway competition. 
Reference was also made to Mr, Gordon's statement where 
the same fear was expressed. 

Attention is also directed to statements by 
Mr, Fairweather pertaining to the fact that basic 
commodities historically have always enjoyed low rates, 
and the prospect of increasing the rates "beyond the 
levels that are now in contemplation -- is looked upon 
with a certain degree of reservation," It is submitted 
that even with the increases now applied to the basic and 
primary commodities the competitive -. . position of the 
Maritimes in these commodities has been seriously 
worsened, 

In any event the position taken by Mr, Fair- 


weather coincides *. with that taken by this Commission 
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at page 72 of its brief when it was stated - 
"The loss in revenue resulting from 
the diversion of high-class traffic to other 
transport media and the reductions in rates 
concomitant with more costly services and 
facilities in order to retain the traffic brought 
about a situation in which the burden for meeting 
the revenue needs of the Railways tends to be 
shifted more to basic and long-haul traffic, 
basic and primary commodities, and in general, 
persons and industries dependent upon long 
hauls in Canada that are generally less 
capable of absorbing the additional load. 
The proposals of the Railways in both the 21% 
and 20% cases to increase the rates in 
all commodities except in the case of coal 
and coke — and as otherwise excepted, 
by uniform percentage increases, are indicative 
of shifting the rate burden." 
It is of interest also that in 1932 the Duff 
Commission said (page 55): 
"If the railways lose a large part of their 
profitable short distance traffic to the roads 
a readjustment of the whole freight rate 
Structure may be necessary, with a possible 
increase in the rates charged for the long 
distance and heavy freight traffic." 
Mr. A, R. French in his evidence at page 7187 
Of Volume 38 made specific reference to the economies 
of scale enjoyed by the competitors of his company. 
Horizontal’ percentage increases tend to bear more 
heavily on the small scale producers compared with 


his larger scale competitors. It is of interest that 
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Professor Mackintosh referred to the disadvantages of 
the small scale of Maritime industries in his study for 
the Sirois Commission at bage 89 as follows: 

"Though it is difficult to reach a precise 
conclusion, improved transportation appears to 
have been more Successful in opening the 
Maritime market to Central Canada than in 
opening the Ontario and Quebec markets to the 
Maritime Provinces, Exposed to competition 
from Central Canada and the West, Maritime agri- 
culture contracted and Sought refuge in more 
specialized products, " 


This is what Mr, Matheson wants to emphasize, 


"Increasing centralization and the enlarging 
anne tne enlarging 
Scale of manufacture have handicapped Maritime 
na a ee ULI 
Manufacturers with their small local market, 
ee et toca market 


For those industries, such as the coal and 

Steel industries, which have large markets 

in Central Canada, it is Significant that the 

largest part of their market is highly com- 

petitive and marginal," 

COMMISSIONER ANGUS: Are you Suggesting some 

alternative means of producing railway revenue because 
Mr, Fairweather spoke of this tendency as if it were 


inevitable? 


MR. SMITH: Of course the railways have to have 


the revenue, There would have to be a shifting from 
the low and long haul to the higher class and shorter 
haul in so far as it is possible, There is the diffi- 
culty of competition, That is what Mr. Fairweather 
recognized, I assume, or was referring to. 

COMMISSIONER ANGUS: And if we were to advise 
against horizontal increases, what source of revenue 


would you point to as an alternative to them? 
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MR. SMITH: That is a matter for study, and 
as I have gone into that matter pretty extensively 
in my original argument I do not want to repeat my 
argument. What I said was that it is a matter for 
Study and continuous Study, and the question of the 
distribution of the freight rate burden has to be 
looked into, Mr. Matheson in his brief is suggesting 


some amendments to the Railway Act. 
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The inflationary concept as submitted by the 
Canadian Pacific Railway Co. in Justification for the 
horizontal percentage method of increasing rates has not 
proven that either relatively or competitive-wise the 
position of the Maritime Provinces has been improved. 
On the contrary, it has been indicated that the basic 
horizontal percentage method of increasing rates in Canada, 
the influences of increased diversions to motor trucks 
and its associated effects on the marketing pattern, all 
contribute in increasing the difficulties of the producers 
in the Maritimes dependent on long hauls by rail to the 
markets in the Central Provinces ein eee the larger 


producers more favourably located to the larger markets. 


NATIONAL TRANSPORTATION POLICY 


The basic objective of a Canadian transportation 
policy, as implied at pages 131 and 132 of this Commission's 
Brief, should be the provision and continuance of adequate 
transportation facilities commensurate with the require- 
ments of Canada as a whole for low cost and efficient 
transportation, and with due allowance for the national 
defence. 

My Commission has nothing further to add to 


what is contained in its Brief. 


THE REGULATION OF RATES UNDER THE 
RAILWAY ACT, WITH REGULATIONS AND 
PROPOSED AMENDMENTS 
These matters which are referred to here are 
not matters of very great moment. They relate to 


questions, I think, which have come up in Mr. Matheson's 


practice. Perhaps better to illustrate what he has in 
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mind it would be necessary to read what he says. 

This Commission has amendments to submit in 
connection with only two Sections of the Railway Act, 
i.e., Sections 312 ana 325% In addition, other matters 
relating to the Railway Act will be discussed briefly 
to indicate the position of this Commission thereon, 

The proposals for Section 312 are in connection 
with express charges and this was in the original brief. 
The proposal to amend Section 312 stems principally from 
the fact that: - 

(1) The Board has laid dow that under the 
Section as it now reads it has not any power 
to direct an express company qua express 
company to install facilities or to arrange 
that specific service shall be given at 
specific stations. 

THE CHAIRMAN: Where is the amendment? 

MR. SMITH: The amendment is on the next page, 
and the amendment is imtended to give the Board of 
Transport Commissioners power to direct an express 
company to install facilities or to direct -- perhaps 
I will read the two passages and then come to the amend- 
ment. 

THE CHAIRMAN: That is the first point that 
they have no - - 

MR. SMITH: No power to install facilities, 
to direct an express company to install facilities, and 
the cases referred to of Re Express Tolls, 26 C.R.C., 
fepeleo J.0.R. & Ry ps 29). (1920). 

(2) Even though charges for cartage services 
which a railway company itself perform 


fall within the meaning of sub-section 32 
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of Section 2, the Board has ruled that the 

practice of advancing the cartage charges of 

a recognized cartage company from shipper's 

premises to the railway at Shipping aoate! 

for collection from consignees, is not a 

railway service opr facility within the meaning 

of the Railway Act, and that the Board has 

no Jurisdiction over cartage companies and 

is without power to regulate the charges made 

by them, 

I think what is meant there is that if the rail- 
way picks up by means of its ow truck or some cartage 
company's truck, goods for Shipment and carries it to 
the place of Shipment, it advances the charges for the 
purpose and then collects from the congignee, 

Now, Mr. Matheson's amendments are directed to 
these two points. He Says that the amendments to Section 
312 are intended to give the Board of Transport Commissioners 
the power to direct an express company to install facilities 
or to arrange that specific service shall be given at 
Specific stations, and also to provide the machinery for 
the regulation of tolls and services of motor vehicles 
used Ey ea ele company in conjunction with its rail 
operations. 

Now, these are rather technical matters and I 
don't wish to take up too much of the time of the Commission 
on these amendments. The recommended amendments to Section 


312 are as follows;- 
SECTION 312 


Under the heading "Traffic, Tolls and Tariffs - - 


Accommodation for Traffic" -- change in the first 


wy bis ‘wiabvied -spehieo ile Agr disvbd “Ne 


th he it isi se 


Be Binekitie nor SPitk moo Beitinso- allan 4 
a ape 
Shy, ‘ght qiftife*4e yiition exit a ‘ecetiicig 
‘y ta wt (evengidacs ‘mort 10 Wodttes ea = | 
pod 


‘difresas oft ‘the te yaittoct “to sotvase wow ta 1 Ge 


‘ait beacd ait ‘pails ‘Boe {aoa ‘yewitel ‘oa 40 


bie ‘Baiasdmod: aust tad “Gvo nctsorbetart on ane 


Shs wenaddo SHt seatirges 64 ashe “SuAdtiw et 
ae e. ake ‘ed 


“ofthe odd Qh tant a2 Seeitejaanem- et eden Malay T 


“paired Sit, io Wega “Hoogedh tosanséin Yo qu stot “eel 


syst Sa tingd ‘bas Shoma! ine “note eboos * Hout “atwisqmoo 


at wou sdecdeio ‘Git ‘escndvbe ?#t by Siti tde | ta syeta sii 


a | 


. dais buace ‘Sat mow wvoctido ‘ixeitt ‘Bite paodiug 
) popsettle “Gas “By isitdnoms “e’acrelitam HM wot) fcr anaes 


iacitoot of edasmbatris Bld sae ‘Suse oi ‘esntoq awd enend i 


. 
one 


ginctdetnincd Prodater? Yo breed odd sy. By é¢ ‘pdbinetal s1e sie. 


ee AE PRS ee pee ee x Sia) Pn os RST: ee ‘- x oe . 
‘sortiffos't iarent o¢ viteqmo ederc xe ie + ont h ov ToWOd ods 


e hevts Su “fiede oofvxde ‘abtly: rosqe ‘Sang Saaetts ot, 10.) 


kot civnttodh SH ihEVehe oy cite “Sha” (shoLg ate of 21DSge . _ 


‘phy ‘woh viw heey ieee) “op Yitequncd ‘Gan Shae yd” boa’ | 
ehoktereqs | 

ens Ah neal tte ‘Site Seats wd ar ia 
bo Héum oot’ qu oy ot fw aac 5 

ote Sy Ar antfisittie peitlicliimc se BHT ‘ FR shaatisine ae edly ho 


' 
Sey Peer ‘Bhs Wily « otis 3 ‘git 
Senta “ANY nr Semi Se “al ag 


‘perothey sosdh to ‘ede tvase “tis 4 bhte Sy nc lestoxen. and “ 


f 


- 22618 - Mr. Smith 


"line of Section 312 the words reading 'The 

Company shall, according to its powers,' to read 

'The railway or express company shall, according 

to its powers,! 

In Sub-sections (a), (b), and (d) of Section 312 

change the word ‘accommodation! to read 'transporta- 

tion facilities', 

Add a new sub-section (f) to Section 312, sub-section 

1 to read as follows: '(f) The term 'transportation 

facilities' as used in this part shall include loco- 

motives, cars, and other vehicles - including motor 
vehicles, vessels and all instrumentalities and 
facilities of shipment or carriage, irrespective of 
ownership or of any contract, expressed or implied, 
for the use thereof, and all service in connection 
with the receipt, delivery, elevation, and transfer 
in transit, ventilation, refrigeration or icing, 

Storage and handling of property transported," 

If other sections of the Railway Act require to be 
amended so as to leave no doubt in connection with the 
purpose and intent of the proposed amendments to Section 
312 it is so recommended, 

THE CHAIRMAN’; That means a change in the de- 
finition of the word ‘company', doesn't it? 

MR. SMITH: That is right, my lord. 

THE CHAIRMAN: "Company" so far,- - 

MR. SMITH: "The Company" means, I think, 
"pailway company". 

THE CHAIRMAN: Yes, it says that. Well then, 
this is an amendment to the extent of amending the 
word "company" fo» the purposes of this section to "express 
company". 

MR. SMITH: That is right, my lord, and the 


second amendment is amplifying the word "accommodation" 
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to cover transportation facilities, to include services 
in connection with the receipt , delivery, Storage and 
handling of property transferred, [I think that is the 
Short way. I think that section is taken from the 
Interstate Commerce Act, 

THE CHAIRMAN: Which section is taken? 

MR. SMITH: The latter org my lord, that de- 
finition. 

THE CHAIRMAN: That is the new Sub-section (f)? 

MR. SMITH: Sub-section (f). It is taken from 
Section l, Sub-section 3a of the Interstate Commerce 
Act, and it is adapted from that section: "The term 
"transportation! shall include so and so", 

THE CHAIRMAN: Pardon me, it is transportation 
facilities? 

MR. SMITH: Transportation facilities, yes, 

THE CHAIRMAN: Now then, is that term used in 
the previous paragraphs (a) (b) (c) (a) and (e)? 

MR. SMITH: No, my lord, it is not. It is the 
word "accommodation" that is used, I think, 

THE CHAIRMAN: It says: "the term 'transportation 
facilities! as used in this part.....", but then that 
term is not used in that part. 

MR. SMITH: Yes, it is: "in sub-sections (a), 
(b) and (d) of section 312 change the word 'accommodation! 
to read 'transportation facilities'". 

THE CHAIRMAN: That would be another amendment. 
Yes, I See ,intne line above. 

MR. SMITH: The line above, my lord. 

THE CHAIRMAN: The word "accommodation" is to be 
changed to "transportation facilities". 

MR. SMITH: Such adequate and ~ suitable trans- 
portation facilities, 

THE CHAIRMAN: "Shall establish adequate and 
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"Suitable transportation facilities for the receiving 

and loading ...." instead of "accommodation", "Furnish 
and use all proper appliances, transportation facilities 
and means necessary for receiving, loading, carrying, 
unloading and delivering such traffic," Well,you delete 
the word "accommodation" and alter the section by changing 
"accommodation" to "transportation facilities". What do 
you want done? 

MR. SMITH: Well, "including motor vehicles" is 
the important part there, I think, that "other vehicles" 
Shall include locomotives, cars, and other vehicles" in- 
Cluding motor vehicles, Then he Says: "and all instru- 
mentalities and facilities of Shipment or carriage ir- 
respective of ownership or of any contract", 

THE CHAIRMAN: Would you compel the express 
companies then -- 

MR. SMITH: This would be the cartage company. 

THE CHAIRMAN: The railways? 

MR. SMITH: I think there might be some constitu- 
tional question, without having looked too closely into 
it, as to whether --- 

THE CHAIRMAN: Well, would it compel the railway 
companies to provide truck services to consignees, 

MR. SMITH: That is right. 

THE CHAIRMAN: To shippers, perhaps. That is what 
you would do? 

MR. SMITH: That is right, that is the purpose. 

THE CHAIRMAN: Do I understand you to have said 
that the Board itself has no power to do that now? 

MR. SMITH: Yes, my lord. Thereis a ruling in 
e5 J.0,R.& R. of the Board at page 53. 

THE CHAIRMAN: What year was that? 

MR. SMITH: 1935, my lord. 
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THE CHAIRMAN: What do they say there in short? 

MR. SMITH: It is headed: - 

"Re Cartage Charges at Shipping Points 

Advanced by Railways for Collection from 

Consignees, 

"The practice of the railways of advancing the 
cartage charges of a recognized cartage company 
from shipper's premises to the railway at 
Shipping point, for collection from consignees, 
has been referred to in the following judgments 
of the Board" (which are listed). 

"The Board has ruled that this cartage service 
is not a railway service or facility within 

the meaning of the Railway Act; and that the 
Board has no jurisdiction over cartage companies 
and 1s without power to regulate the charges 
made by them," 

THE CHAIRMAN: I see it refers to sums paid by 
the railway to the cartage company? 

MR. SMITH: Yes, my lord, 

THE CHAIRMAN: Well, of course, the cartage 
company would not come under this Act? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: I understand you wish to provide 
for the future, that the railway itself shall provide 
cartage facilities? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: Is that so? 

MR. SMITH: Yes, my lord. They will provide 
cartage facilities whether they do it with their own trucks 
or by means of independent contractors, and that in any 
event they will be responsible for the service. I think 


that is the object, and that it will be considered as a 
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Service provided - . 
THE CHAIRMAN: At whose respon sibility? 
MR. SMITH: Well, they pay it in the first 


instance, and then collect it from the shipper. 

THE CHAIRMAN: That is what they are doing now? 

MR. SMITH: That is what they are doing now. 

THE CHAIRMAN: What change do you wish to make 
an 2G? 

MR. SMITH: No change in that, my lord, 
in_the matter of amending Section 3209 - 

This Commission now withdraws its proposal to 
amend Section 320 by deleting the words "whether such 
object cannot be attained without unduly reducing the 
higher tolls", 


Re proposed amendments to Section 325 - 
ee YO VECULON 569 - 


. 


These were discussed when I. ae speniine on 
behalf of the Province and I do not think it is necessary 
to repeat the arguments which I have already made, 

The proposed amendment to Section 325 by the 
addition thereto of puveee ition 5(b), (and which involves 
changing Sub-section 5 to read "Sub-section 5(a)") is 
to give effect to the recommendations contained in the 
Brief of this Commission, (See pages 74-78, 80, 81, 96, 
97 and 122; and also Volume 19, pages 3608, 3609; Volume 
20, pages 3849-3851, 3855, 3916; Volume 23, pages 4406, 
4411, and 4425-4433, ), that the Board of Transport 
Commissioners should be vested with wider supervisory powers, 
making it mandatory for it to give consideration, in 
connection with any rate adjustments, to: 

(a) establishing rates for the development of the 
natural basic products and associated enterprises; 


(bo) investigating and determining the incidence of 
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Railway charges on production costs; 

(c) the conditions which at any time prevail in 
industry to the end that commodities may move freely; 

(d) the effect of rates on the movement of traffic 
by the carrier or carriers for which the rates are pre- 
scribed; 

(e) the rate relationships under which industries 
have been established and developed; 

(f) the incidence of increases in worsening regions 
economically; 

(g) the effects of rate changes in disrupting the 
relationships in rates that existed before 1938 between 
Canadian Ocean ports, (See page 15, reference 19, of this 
Commission's Brief.) 

While, under the Railway Act, the Board possesses 
Sweeping powers, it is contended that the Board has become 
circumscribed in giving effect to those powers by principles 
which it has established and repeatedly enunciated; 
consequently, the departure from such principles when 
and where found desirable, could be more easily effected 
by expressed stipulation in the Railway Act: the proposed 


amendment to that end reads as follows:- 


section 325, 
ind Sention 325, sub-section 5, by 

making the present provisions of said sub- 

section as clause (a) of the sub-section and 

by adding new clauses (b), (c) and (d), to 

read: 
EiD Notwithstanding anything contained 
in this Act the Board in the exercise of its 
powers to fix, determine and enforce just 
and reasonable rates shall give due con- 


sideration, among other things, to the 
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effect of rates on the movement of traffic 


by the company for which the rates are 


fixed and determined, to the effect of 
rates in disturbing rate relations, and to 
the necessity for the maintenance in the 
interest of the public of adequate and 
efficient railway transportation service 

at the lowest cost consistent with the pro- 


vision of such service; 


(c) The Board shall, upon the application 
by or on behalf of any party interested, or 
may of its own motion, for the purpose of 
considering the effect of rates in disturbing 
rate relations, inquire into the incidence of 
all or any rates fixed, determined or enforced 


Since the 7th day of April, 1948 and shall 


change and alter such rates in such manner 
and to such extent as it may consider 
necessary or expedient in order to restore 
rate relations which it may find to have been 
unduly disturbed; 

(a) Notwithstanding anything contained 

in this Act the Board in the exercise of its 
Said powers shall give due consideration, 
among other things, to the effect of changes 
in export and import rates in disrupting the 
relationships between Canadian ocean ports 
and the Board shall, upon the application 

of any party interested, or may of its own 
motion, inquire into the incidence of all 

or any export or import rates fixed or deter- 


mined since the 27th day of March, 1938, 
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and shall change and alter such rates in 
Such manner and to such extent as it may 
consider necessary or expedient in order 
to restore the relationships which it may 


find to have been disturbed," 


One of the principle objectives of the suggested 
amendment to Section 325 is to facilitate the prescription 
of exceptions to basic horizontal percentage increases 
in order to lessen the impact of that type of increase on 
basic and primary commodities, including foodstuffs and 
peccdl bed long-haul traffic, Argument for exceptions to 


basic horizontal percentage increases will be developed 


in detail by Counsel for the Maritime Provinces with 
| whom this Commission collaborated. 
The various clauses of the proposed amendment 
(excepting the one pertaining to export and import rates) 
follow mostly the pattern of changes and directions to the 
Interstate Commerce Commission to cope with rate regulatory 
problems in that country, which, it is submitted, are, on 
principles, comparable with Canada. 
The clause reading - 

"to the effect of rates on the move- 

ment of traffic by the company for 

which the rates are fixed and determined" 
is paraphrased from Section 15(a) of the Interstate Commerce 


Act. 


THE CHAIRMAN: You inserted a few words; 


Just what were they again? 


MR. SMITH: I would have to look that up. 
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THE CHAIRMAN: You proposed the insertion of 
a phrase somewhere along here? 

MR. SMITH: In which connection? 

THE CHAIRMAN: In connection with 325, [I 
haven't got that down, 

MR. SMITH: Well, 325 is:- "Notwithstanding 
anything contained in this Act, the Board in the exercise 
ap Ite powere ls... "; you will remember that I suggested 
that Section 325 be amended? 

THE CHAIRMAN: Yes, now, what is the amendment 
you suggest? 

MR. SMITH: The amendment is as you will see 
at the bottom of page 25, my lord, 

THE CHAIRMAN: This is the Same as your amend- 
ment? 

MR. SMITH: It is the same as my amendment, yes, 

"Notwithstanding anything contained in 

this Act, the Board in the exercise of Fs 
powers to fix, determine and enforce Just and 
reasonable rates shall give due consideration, 
among other things, to the effect of rates 
on the movement of traffic by the Company for 
which the rates are fixed and determined, " 

THE CHAIRMAN: I think there was an alteration 
made. 

MR. SMITH: You said then: "the effect of 
rate changes", 

THE CHAIRMAN: Rate changes? 

MR. SMITH: I think "to the effect of rate 
changes", in the first line. 

THE CHAIRMAN: In disturbing rate relations, 


yes, 
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MR. SMITH: In disturbing rate relations, the 
necessity for the Board, that is the Same, and I think, 
"effect of rate changes" in (c) in the thira line, I 
think it was made there, 

MR. EVANS: The copy I have shows these amend- 
ments as being proposed by Nova Scotia, New Brunswick and 
Prince Edward Island, and I don't know whether Mr. Smith 
is now abandoning the one he put in the other day. 

MR. SMITH: Which one is that? 

MR. EVANS: This is 325 and it does not 
correspond with the one you put in the other day. The 
copy I got indicates that all the Maritime Provinces 
are Supporting it. I have great difficulty in determining 
Which Maritime Province Supports which amendment, that is 
my UT ficulty.. 

MR. SMITH: I am not Speaking for the other 
Maritime Provinces, Mr, Evans, but as I understand it 
Mr. Matheson adopts the one I put in the other day. 

I do not intend to discuss this question of 
horizontal increases any further or these proposed amend- 
ments, except the last one mentioned, 

THE CHAIRMAN: Were these proposed amendments 
taken from some United States Statute? 

MR. SMITH: Partly. 

THE CHAIRMAN: You say, among other things, 
that the Board shall change rates to such an extent as 
it may consider necessary? 

MR. SMITH: That is not taken from the Act. 

THE CHAIRMAN: You cannot tell the Board that 
they shall do something that they may want to do - - 

MR. SMITH: Shall change and alter and inquire 


into the terms. 
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THE CHAIRMAN: That can be rectified of course? 

MR. SMITH: Yes, that can be made a change there, 
Shall change if they consider it, I suppose. 

THE CHAIRMAN: Which may prove to be necessary. 

MR. SMITH: Yes, which may prove to be necessary, 
which they find to have been unduly disturbed. 


THE CHAIRMAN: Now, are you telling us that 
| Nova Scotia as well as this particular Transportation 
| Commission agree to these particular amendments? 

MR. SMITH: Yes, my lord, 

THE CHAIRMAN: Is that so? 

MR. SMITH: Yes, my lord. 

THE CHAIRMAN: You are not Speaking for the 
other Maritime Provinces? 

MR. SMITH: No, they will speak for themselves. 

MR. EVANS: Which amendment, Mr. Smith? I am 
having difficulty. Are you speaking of this one you put 
in the other day for Nova Scotia? 

MR. SMITH: Yes. 

MR. EVANS: And this one can be taken as eliminated? 

MR. SMITH: Can be, I think. 

MR. EVANS: What about 320? 

MR. SMITH: 320 is cut. There is one amendment 
there, that is the one (d), my lord, that I spoke to; 
that I mentioned in passing so to speak, that is the one 
on export and import rates. Now, that matter was discussed 
in my discussion on Friday and I said that I would Speak 
to it when I came to discuss this Brief. 

THE CHAIRMAN: Yes, but I am wondering whether 
you are really saying that the Board shall do anything 
that affects anybody in particular. ‘Notwithstandtig 
anything contained in this Act, the Board in the exercise 


of its powers shall give due consideration...." 


“tenwoe 0 besaitowa “4 se. ee 3 
ered sgacto 9 oben of 00: act? hy pacs, 
- sacaque Dat ftobrunce. att. 
; ‘ WRABeI0EN Sd oF SYOKG’ yom toa 
eWhesseoee og o¢ s¥orq Yan ote eee “gene sam + ah a 

bodawsakb, wlarban “need evar ot idan dance 

todd ev gniifes voy ona ywol :MAMALAHD GET - 9 ai 

wo bwetac qanas? gaigolitag ‘eksd an Lew as ueddook avout 
fetqendcome telyold req saody: of, setes soteakeao . 
eprck qm-yasY TIME HM Naa oa) 
gcq gad? ol sWAMATARD ST Pal 

biol ym. ao% - sHTIMG .AM 

nti ok gatsdecqa ton ere 10k AMATO SHT (ality 


SRoonivozs amtoieamM sasito 
‘HTIMG HM 


i oer 
Ly oF 7 
ma e: 
; ryents 


- 


.Haufoamed?d «et oteoge ILiw yor? 08 
me. I fad tee .a . Saembooms dota <:OMAVE «RM > wi 


iq wey ops Bhd Yo Yalteoqe wey eta ptiwotHth emtved | | 
| | SeistoeR evel wot yah: tedto ont at 
ee tit Mam ‘aeX  2HTEMG AM : 
Shed: simtfo ap malet ed nen ono Bild Baily) 4OMAVE DAM 
. Moka? P .ed ned SHINS oe 
a COSF guods dan. cBMAVG AM» 
fe: tnomhbaame oxi a ogad?  .duovek OSE: SHTING GAM _ 
,ot sMoge 1 tert bsok gm 03 enc att af todd erect 
ga0- ede at. seid. Neoga oF of ankeesd nt bonohtaem I teat a 
a gaucnb eet nedicm godt won .aadet grogmt Bae tacgxe an 
ouge biisow T tert bice X Bris yebisy, so cegpewoath tne 
obs ated? ceueenB iat ems X some tt sie 
ssittiontw gaiteenatne imac tae <aok rMANAT AHO SE & 


= 


anidtyne ob Efeda breod odd tac gatyse, vite 913 men 


: ee n 


a 
a? 

. phhocstad? Hato” - yeskwottesqe ah, pecs eines $B zt 
eS ee ia 
 getevixs oft ok DiecG adt.,tod! att beeeomite 


rhe ® cont hPotebianos out “af a a 
a ue ay 


é 
are 


ms 
cis a8 7 


- 22629 - Mr. Smith 


MR. SMITH: Yes, 

THE CHAIRMAN: ",...among other things, to the 
effect of changes in export and import rates in dis- 
rupting the relationshiss between Canadian ocean ports 
and the Board Shall, upon the application of any party 
interested, or may of its own motion, inquire into the 
incidence of all or any export or import rates fixed or 
determined since the 27th day of March, + 1938, and 
Shall change and alter such rates in such manner and to 
such extent as it may consider necessary or expedient 
in order to restore the relationships which it may find 
to have been disturbed." Well then, suppose they find 
there is a disturbance, do you mean to Say then that 
they shall restore the condition that existed before - - 

MR. SMITH: I think it would be preferable if 
we used the word "may" there rather than "shall" because 
I can quite appreciate - - 

THE CHAIRMAN: Cannot the Board do all these 
things now? It is a matter of giving consideration to 
them, 

MR. SMITH: I think they can, that is my view. 
AS to whether this is a Statutory directive, so to speak, 
to them to consider those matters - : 

THE CHAIRMAN: Yes, that is what it is, but 
I mean, is it necessary? 

MR. SMITH: I don't think it is necessary. They 
can do it, but this is a sort of statutory order that they 


Should do it. Now, that is all I can say, my lord. 


(Page 22630 follows) 
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COMMISSIONER INNIS: They can but they won't. 

MR SMITH: They can but they won't, that is 
right. Now, this matter was--- 

THE CHAIRMAN; Well, on previous occasions have 
they not listened to argument about these things? 

MR SMITH: I do not know if the matter has been 
discussed. It has been discussed before Commissions like 
the Sirois Commission, but I do not know 1f it has ever 
been the subject matter of an application, except there was 
-- I do not think the question of any such port relation- 
Ship has ever been brought before the Board, but it was 
discussed. 

THE CHAIRMAN: This does not make it clear to me 
whether, if the Board do make this investigation, they are 
to be expected then to order a restoration of previous 
relationships; or are they to be at liberty to say, 

"Yes, we find there is a disturbance, but we think the 
disturbance should continue"? 

MR SMITH: I think possibly it would be better -- 
sant s a MAY. Consdder necessary or expedient to 
determine the relationship which it may find to have 
been disturbed." 

Looking it Over, it goes too far, because, as you point out, 
it may be that the Board may find, owing to the relationship 
which exists between American and Canadian ports, that it 
is not expedient that it.should be restored. I think that 
the matter should be left open. There should not necessarily 
be a statutory direetive to them that they would have to 
restore these relations. I think what Mr. Matheson must have 
had in mind was that it is a matter that should be inquired 
into, and if it is found that the rate relationship between 
the Maritime ports and the Quebec ports can be restored, 


they should then restore it; but perhaps the last sentence 
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goes too far. 

THE CHAIRMAN: Then you refer in paragraph (da) 
to export and import rates, 

MR SMITH; Yes, my lord. 

THE CHAIRMAN: Export rates -- [I Suppose you 
mean export railway rates? 

MR SMITH; Yes, “my lard | cay discussed that, you 
may remember--- 

THE CHAIRMAN: And by import rates you mean 
rates from Halifax up into Canada 

MR SMITH: Yes, on goods that arrive from 
foreign countries. 

THE CHAIRMAN: You do not mean the rates on the 
steamers coming in? 

MR SMITH: No; that was discussed, as you will 
recall, on Friday. 

THE CHAIRMAN: Rates from the ports inland. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: You want to make sure, then, that 
the Board, when they have before them a proposal to change 
and alter rates, are to consider all these things. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: All right. 

MR SMITH; Now I think I can skip some of the 
following pages, my lord. 

THE CHAIRMAN: Are there any other amendments 
proposed? 

MR SMITH: Yes, a little later on. There are no 
further amendments to the Railway Act, but he has some fur- 


ther amendments. I am jumping now to page 4o. 


(Pages taken as read follow commencing on next page) 
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A provision similar to the clause pertaining 
to rate relationships was discussed on pages 4426-4431 of 
Volume 23 of the Transcript, 

The position taken by the Board of Transport 
Commissioners with respect to the maintenance of rate 
relationships is indicated in the following passages from 
the Board's judgment in the application for particulars 
in the 21% case. (60 C.R.T.C, 241, 1947, at pages 248 
and 249,) 
ce 4, sORREOpP Seen application of the Railways 
must not be confused with complaints as to 
regional and territorial irregularities or 
discriminations and questions of rate relation- 
Ship, and so on" - 
also - 

“lalate: Beera! 5 position in this matter shoulda 
be made perfectly clear: (1), by refusing to 
consider regional and territorial irregularities 
or discriminations and questions of rate relation- 
ships on this application." 

In the final judgment in that case the Board 
refused to take into consideration the maintenance of 
rate relationships, (See pages 44, 45-65 ana the de- 
cisions reported in Volume XXXVIII, No. (1) (a), J.O.R, 

& R., 1948.) In contrast, the weight given to main- 
tenance of rate relationships or the lessening of the 
incidence of general increases in relation thereto in the 
United States is clearly demonstrated in Appendix 1(b) 

of Exhibit 47, and also pages 443, 444 and 453 of Ex Parte 
Case No. 166, as reported in 270 Li CVG ORE 

Your Commission's attention is directed to 
the Hoch-Smith Resolution of the United States, which 
became effective on January 10, 1928, and is found 


in C. 120 43 Stat. U.S. p. 801, which in part reads 
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as follows: 

"That it is hereby declared to be 
the true policy in rate making to be pursued 
by the Interstate Commerce Commission in 
adjusting freight rates, that the conditions 
which at any given time prevail in our several 
industries should be considered in so far as 
it is legally possible to do so, to the ena 
that commodities may freely move," 

Incidentally, the Interstate Commerce Commission 
with reference to the Hoch-Smith Resolution and the Rule 
of Rate-Making, Section 15(a) of the Interstate Commerce 
Act, has stated: 

"Shippers have constantly manifested a 
desire to reach out farther and farther into 
distant markets, Congress has recognized 
the importance of this factor in the rule of 
rate-making, section 15a, as well as in the 
Hoch-Smith Resolution, In no other country 
has there been such a degree of freedom of 
movement of commodities over great distances, 
Failure to recognize these characteristics 
in shaping the form, contour, and substance 
of rate structures would be destructive of 
the interests of all concerned. - - We have 
recognized and - - preserved the historic spirit 
and purpose of rates and rate structures, We 
have seen how dependent the shippers of many 
sections in our national economy are on the 
maintenance of rate structures in whose formu- 
lation value-of-service considerations have 
played so large a part." 

- Pages 443 ana Huh, 270 I.C.C. 
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Incidentally, the Board of Transport Commissioners 
Said almost the same thing at pages 43 ana a 3B PGR: 
& R. l(a), when they commented upon the peculiar situation 
of the Maritimes as follows: 

"For the Maritime Provinces it is essential 
that they continue to find, to a considerable 
degree, markets for their primary products, as 
well as their manufactured products, in the 
more densely populated areas of the Provinces 
of Quebec and Ontario, where competition is 
keen, The number of manufacturing industries 
in New Brunswick and Nova Scotia is not large, 
but they are of much importance to the areas 
concerned, In spite of the distance from the 
markets to be found in the large centres they 
have, with, perhaps, one or two exceptions, 
managed to overcome largely their geographical 
disadvantage and make progress, For these 
industries concern is expressed lest they 
be put at a disadvantage with their competitors, 
in the event that a horizontal increase in 
freight rates such as applied for is allowed." 

Yet, despite the recognition of the need to 
the Maritimes of the markets of the more densely populated 
Sections of Canada no allowance was made to that end in 
the final order, 

The last part of clause (a) reading: 

"to the necessity for the maintenance in 

the interest of the public of adequate and 
efficient railway transportation service 

at the lowest cost consistent with the pro- 
vision of such service; 


1s an adaptation of part of Section 15a of the Interstate 
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Commerce Act, Since the need of adequate and efficient 
transportation services at the lowest cost consistent 

with the provision of such services is a basic 

objective, no further comment is necessary. 

The changes, which have taken place in relation 
to the export and import rate structure to and from Mari. 
time ports, that have upset rate relationships with the 
St. Lawrence River ports, dictate the incorporation of the 
Proposed clause (d) to subsection 5 of Section 325. 

This proposal is absodiated with national policy as set 
out in several statutes pertaining to railroads in 
Canada, (See pages 15-16 of the brief of this Com- 
mission, footnote references Nos, 19 and 20, ) 

It cannot be stressed too strongly that with 
the strip-like economy of Canada, obligations inherent 
in the construction of the Intercolonial Railway, and 
the necessity of the development and continuance of 
markets, for Maritime industries, particularly in 
the adjacent Central Provinces, in relation to the less 
arbitrary markets of the Eastern United States, require 
Special consideration. Consideration has been given to 
Somewhat similar marketing conditions in the United States 
by the United States Regulatory authority, although in 
that country in the absence of a comparable strip-like 


economy as in Canada, the problem is not as complex, 


Other Matters in Relation to Freight Rates 
and the Railway Act 
(1) Competitive Rates 
The position of this Commission in regard to 
competitive rates is set forth at page 122 of the brief 
and pages 3906-3914 of Volume 20 of the Transcript, 
It is the considered view of this Commission that the 
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Board under Sections 34 and 332 of the Railway Act, as 
presently in effect, could invoke such checks and controls 
Over competitive rates as might be necessary to determine 
conditions justifying the establishment of such com- 
petitive rates, Consequently no amendment to the 
Sections pertaining to competitive rates is suggested 

by this Commission, if it appears to your Commission 

that under the present statute reasonable Surveillance 


can be maintained over competitive rates, 


(2) International Rates 

The stand taken by this Commission in connection 
with international rates is Set out at pages 88-94 of 
the brief, and discussed at page 3896 of Volume 20 ana 
pages 4565-4569 of Volume Ou, It is conceded by this 
Commission that the maintenance of joint through inter- 
national rates are of importance in connection with the 
Export and Import trade between Canada and the United 
States, However, it is believed that some form of an 
international regulatory body should be constituted, or 
at least some machinery established and set in motion 
to enable greater liaison between the Board of Transport 
Commissioners and the Interstate Commerce Commission, 
for the purpose of conferring on international rate 
questions, involving the reasonableness of joint through 
rates between Canada and the United States and other 
matters relating thereto, It is appreciated that there 
are problems related to international rates, but it 
is believed that they are not insolvable. In Exhibit 47 
of this Commission's brief, Appendix 79, there are set 
Out illustrations indicating that lower combinations 
exist over a large number of class rates between Maritime 


originating points and United States destinations. The 
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rates contained in Appendix 79, if adjusted for changes 
Since the brief was presented, will reflect the same 
Situation, 

Both in Canada and the United States the railway 
regulatory bodies have held that joint through rates 
higher than the combinations are prima facie unreasonable, 
In United States general revenue cases, particularly 
Since 1946, interterritorial rates have been subject to 
lower basic increases than in the higher rated terri- 
tories, in order to reflect the lower basic increases 
authorized in lower rated territories, - Ex Parte 162, 
Case 266 I.0.C. 537; Ex Parte 166, Case 270 1,C.C. 403; 
Ex Parte 168, 276 I.C.C. page 9.) 

There are also cases where the Interstate 
Commerce Commission prescribed different schemes of rates 
between different territories to reflect the con- 
ditions and circumstances obtaining in those terri- 
tories, Illustrations of such action by the Inter- 
State Commerce Commission are found in the following 
cases; 

Refined Petroleum Products in the Southwest - 

171 I.C.C. 381 (1931;) 
Southern Sand and Gravel Case - 140 I.C.C. 85 (1928:) 
The Southern Cement Case - 132 I.C.C. 407, (1927) 

It is customary also for the Interstate 
Commerce Commission in authorizing interterritorial rates 
to order such arrangements as might be necessary to 
clear border points so that rates from points in the 
lower rated territory to points in the higher rated 
territory are not lower than intermediate points. 

Another established principle in setting up rate 
scales provides for the shortest route by which traffic 


can be handled without transfer of lading, For example, 
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taking the rates on pulpwood from New Brunswick to 
Meine points and assuming that both New Brunswick and 
Maine are lower rated and higher rated territories 
respectively in the United States, the rate on pulpwood 
from Woodstock, TeBay to Rumford, Me., would not be 
lower than from Houlton, Me., to the same destination 
in the absence of compelling competition but woulda 
reflect the rate bases of both territories, adjusted 
where necessary so that the rate from Woodstock would 
not be any lower than the rate from Houlton, Me., to 
the same destination, In other words, the interter- 
ritorial rates would clear the border and moreover be 
related in so far as possible to the shortest route by 
which traffic can be handled without transfer of 
lading, (This refers to illustration in the Canadian 
Pacific's statement at page 14367 of Volume 70. ) 
Incidentally, early in the history of the Board 
of Transport Commissioners it stated to the effect that 
customs duties were not factors to be considered by the 
Board in fixing just and reasonable rates, In this con- 
nection the Board in the case of Canadian Oil Companies 
v. Grand Trunk, Canadian Pacific and Canadian Northern 
Railways (1911), 12 C.R.c. 350 at 357 said: 
"As I read the Railway Act, it does not 
fall within the scope of the Board's powers to 
reduce a rate because a removal of customs duty 
has created a keen competition. If the removal 
of a duty creates the situation complained of, 
it is to another body that application must be 
made for relief," 
While the Interstate Commerce Commission has 
authorized increases in international rates between 


Canada and the United States to the same extent and in 
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the same manner as authorized in the United States, the 
authorization is only within the limits of the Interstate 


Commerce Commission's jurisdiction, In the so-called 


Carstens Case, or Carstens Packing Co, v. The Great 
Northern Railway Company et al, as reported in 264,1.C.C, 


164 (1945), the Interstate Commerce Commission points out 
in connection with Joint International rates that: 

"We have jurisdiction to determine the 
lawfulness of the joint rates applied, irre- 
Spective of whether or not the local rates, as 
Such, were published and maintained for trans- 
portation within the Unitea States to the 
Canadian border, 

"It is well settled that the Commission 
does not have authority to prescribe through 
international rates for the future or to re- 
quire United States carriers to participate in 
such rates, But when carriers Subject to our 
jurisdiction voluntarily join in joint rates 
between points in Canada and points in the United 
States they subject themselves to liability as 
joint tort feasors for any damage to shippers 
by reason of the unlawfulness of such rates, and 
we may require the United States carriers to 
abstain from joining in the maintenance of 
Such rates on any higher basis than that which 
we find reasonable," 

It is of interest to note that in this case the Interstate 
Commerce Commission found rates on shipments between 
Canade and the United States unreasonable to the extent 
that they exceeded the lowest combination of (1) the rate 
of the Canadian carriers from the point of origin to the 


international border; and (2) the rate of the United 
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States carriers from the international border to 
destination, 

There are numerous instances in which combina- 
tions of local rates over border points between the 
Maritimes and stations in Central Freight Association 
territory exceed the joint through rates. (See 
Exhibit 47 -~ Appendix 79, and statement by Witness 
Jefferson at page 16510, Volume 84, ) 

This Commission has no recommendation to make 
as to the type of international organization or liaison 
arrangement for control over international rates. How- 
ever, it is believed that there exists a need at least 
for greater liaison between the regulatory bodies in 


Canada and the United States than would appear to exist, 


Equalization 


This Commission has not advanced nor does it 
Subscribe to or Support any proposal of so-called 
equalization of freight rates, It is the belief of 
this Commission that so-called rate equalization is 
impossible of achievement, Proposed equalization is 
particularly objectionable to this Commission, inasmuch 
as it would set in operation the same process which took 
Place in connection with the Maritime freight rate 
Structure between 1912 and 1925, and which was strongly 
deplored by the Sirois Commission, (See page 21, this 
Commission's brief, ) 

This Commission is also strongly opposed to 
the proposed amendment to Section 3, Subsection 2(c) 
of the Maritime Freight Rates Act as submitted by the 
Canadian Pacific Railways, (see page 16589 of Volume 85), 
for reasons as Clearly set forth above. 

Arbitraries 
The historical background of arbitraries as 
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they relate to interterritorial rates between the 
Maritimes and Central Canada, including references to 
decisions of the Board of Transport Commissioners thereon, 
is found at pages 55-61 of this Commission's brief, The 
proposal to maintain the Class rate erbitraries in 
effect as of April 7, 1948, was discussed at pages 73, 
74, 84 and 85 of the brief, and Volume 19, pages 3487, 
2510, 3611: Volume 20, page 3865; Volume 24, pages 4550, 
4556, 4592: Volume 7, page 7146; Volume 39, pages 
7367-7371. Arbitraries constitute an important part 
of the Maritime rate Structure, This fact has been 
repeatedly emphasized in decisions of the Board of 
Transport Commissioners, (See 6 J.0.R. & R, 131; 
léJ.0.R. & R. 66; 20 C.R.C. 398). Also note 29 CO Rel. 
238 - Crows Nest Rates Case - where this statement is 
found at page 250: 
"Between the Maritime Provinces and 

Western Canada, the published through rates 

are built up on arbitraries or additions to 

the normal Montreal rate, and by reason of the 

much greater distance the Maritime shipper Le 

under ordinary conditions, naturally at some 

disadvantage in the matter of freight rates as 

compared with Ontario," 

While no recommendation is being made to 

Provide for the maintenance of arbitraries in amendments 
either to the Maritime Freight Rates Act or the Railway 
Act, this Commission strongly commends the maintenance 
of the arbitraries as existed over Montreal on April y, 
1948, as a simple and effective method of lessening 
the impact of percentage increases in interterritorial 


rates, 
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(5) Reparations 

This Commission has nothing further to add to 
the proposal regarding reparations, as referred to at 
page 134 of the brier and page 3764 of Volume 20 of the 


Transcript, 


(6) Groupings 
This Commission Submits that the rate groupings 


and zonings in the Maritimes, inherent in the Maritime 
rate structure on eastbound movements, and in relation 
to the Maritime Freight Rates Act on westbound movements, 
may justify a review in connection with some points 
under changed conditions and circumstances, but this 
Commission has no recommendation to make regarding 
amendments to any Act, as it is believed that it may 

yet be possible to effect re-groupings, where justifiable, 
without instituting a change to that end in the Maritime 
Freight Rates Act, Incidentally, the Maritime Freight 
Rates Act will be tested shortly in connection with the 
establishment of one zone on Prince Edward Island for 
certain rates, If the Maritime Freight Rates Act 
proves restrictive in connection with that quest, an 
amendment then might have to be sought to facilitate 
justifiable regroupings under the Act. (See brief, 
pages 97 to 102, and Volume 20, pages 3882, 3883, 3886; 
Volume 24, pages 4586 and 4587.) 


(7) Segregation of Passenger and Freight Expensc « 


This Commission has placed itself on record 
as in favour of the Segregation of passenger and freight 
expenses (brief, page 128; Transcript, Volume 20, page 
3747; Volume 23, page 4414.) It is convinced that it 
would be to the interest of the Railways that 


Segregation between passenger and freight expense be 
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established, as by this means a determination could be 
made of the exact amount by which the passenger service 
is not covering fully distributed costs. Incidentally, 
the Interstate Commerce Commission has prescribed under 
their uniform accounting rules an apportionment of the 
freight and passenger revenue and expenses of the indi- 
vidual roads, 

The Interstate Commerce Commission on numerous 
occasions has commented upon the passenger data and has 
declined to accede to propositions made to it that they 
cannot authorize an increase in freight rates to correct 
deficiencies in aggregate earnings growing out of the 
inability of the passenger business to meet its full 
Share of the revenue burden, 

The Interstate Commerce Commission has also 
taken the stand that it would be erroneous to assume 
that the operating deficit in the passenger service has 
been attributable Solely to the loss of passengers to 
private automobiles and other competing form of 
transportation, in this connection, the Interstate 
Commerce Commission recently referred to the other 
traffic borne by passenger trains, such as baggage, 
mail, express and milk, and they have concluded that 
much of the burden of the passenger service deficits 
"1s apparently quite unrelated to the carriage of 
passengers with perhaps some qualification for baggage." 
Cera wt sO, Oo) ns 359, 158A} It is submitted that a 
breakdown between passenger train and freight revenue 
and expenses will depict a clearer picture in assessing 
what weight should be given to the passenger train ser- 
vice in relation to revenue needs and if it appears that 
the social factor attributable to passenger train services 


necessitate some financial allowances to cover the 
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carriage of mail, etc., the data for that purpose will 
be readily available, 


(8) Standard Rates 

During the course of the hearings a number of 
references have been made to Standard rates, For example, 
at page 15833, Volume 79, a statement was made (apparently 
referring to standard rates), - 

"in this country we get a previous approval 
before the rate becomes effective and it is 
prima facie reasonable," 

Again, at page 16248 of Volume 82, the statement is made: 
"I do not know that I understand you correctly, 
but in what you call the absolute standard I 
assume you are referring to the standard rates 
or the maximum rates, That is the prima facie 
level of reasonableness for individual rates, 
So that there can be, by tests that are applied 
all the time, findings by the Board that, in 
the light of certain other things that have 
taken place, a particular rate for a particular 
individual is unreasonably high, even though 
it is not up to the standard. That has been 
done," 

And at page 16558, Volume 84, it is contended 
by Witness Jefferson that the onus is on the complainant 
to show why a rate is not just and reasonable. The 
Board's position in connection with the filing and 
approving of rates and their reasonableness is clearly 
set out in a statement by the former Director of Traffic 
of the Board of Transport Commissioners, Mr. W. E, 
Campbell, contained in the "Proceedings of the Standing 
Committee on RAILWAYS, TELEGRAPHS AND HARBOURS on Bill B", 


Volume 8, dated March 4, 1937, and also in the decision 


Ce Pee I 
? Le 


{Ltw seouavg tans tod ‘atob ond ysoae ithe ‘to. age bast 1 


' eldetteve ehib00n. 0 


‘7 v4 


code brahaode “(yo 


ee ee - 


Yo ‘edviin © sanitised odd to exwos edt pated 


St mkxs to% . ,2eotTat Brebasze a3 sien naed oy nd SOune Te 1st 
omuloV ,f&BeL eneq ga 


- ,(ester btebitets oF gnitisist 


2 
+ . . J a . . joer fe : " 
AY Levoteqs suolvyetd #2 Jeg ew ¥TIaLv09 ein? at 
> t 31 Baa ovitoette eemooed etna oft etoted 
‘ 
7 e ¢ 
-eidansosses olor utaq 
t “f) “fT ¢ »~ 
sobnm et snometede ots .S8 emeloV to GeSadl egeq Je <fiepe 
. as i. fe » 
a View Lo ty a 3 33 he (soit £ JaAiy Wota a) a 


' tf Brabaads etudioeda edd Ifao voy gadw nt dud 


“ P 4 * a " ~~ . ofr: + %, 
6 BAER brag wit oa iEeaeje% sta voy sauece 
; 
» : 4 ¢- a cry oe Sp ” . i> % 
a ae 7 "3 % 4 wv 4 yoo te f we £ . eo + < 
. my ye 
<Betst tiv by Fives! t aegoméidanoeses Té rol 
.F 
i Fa ? 
. Lote bre ce eae a af YoY mn pes A ok ae Ae 
pakhintea ote teay eres e? .o¢ aso otes FeAs Of 
+ 
a 
? a ee er , be me BM a att tla > 
» at * m GE % rex Ss eae f . re i. r q 
: : ¥ eu METS FI POG wis * B62ITLOML? »¢ GE iF ong fiw 
j \ 
: 
‘ 
aq q 4 o ae ot . on. f - Sey A re f 
i : FO j tit toigo afedures té dgtl edz 
j 
‘ * . od mT - , om + 
Lat Ji ” , ai i C > re : rok | Te ei + . 0% i ry fs © a ¢ 


z nf Sas iy bee * 
Ci: [+ : ~ fa fd vides to Wy s BE Leauvbiv rhak rr 
“4 
- — m * . wt a Sie, i = C rik t ot 9 ; 
1999 ent Fac ,btekieede oft ot Ge For €L- Fi 


-) S ( 


ee | : . " oniob i 
r Hefiaadoos ak ¢t BA omolio¥ .B@G0Ll egag te BmA 7 
ferrunett a Levee > att no ef esac oft sedd aoeietiel seaagiw yo | 

sat ,sideroaada Boe tev— Joa af edex & YAW Wore oF 
tft. ef ddde motfosanos mh nofvfeeqg e btsot — 


onpidanosest wrod? bins essai To gaivoniqe 


Grogts, ei eA 
E { _ 
ofPisxt ‘to- ve seth ‘sntot eit ww 2 aemetete on at epg fod > 


 : 


JE Wh <erono fee tno ssoqenatt to btscd ond To 
anitbast® oft to euatBesvont” ont at bente sacs Demy 
LOS no CAUURAAM OMA. CHTAROEIET alae 


OLD Ree eee A so — ay ao | 


- 22645 - Mr. Smith 


of the Board of Transport Commissioners in the Eastern 
Rates Case, 6 J.0.R, & R, 133, at pages 140 ana 141. 
Mr, Campbell's Statement reads in part as follows: 

"It should be emphasized that the Board 
does not initiate rates and will not prescribe 
the Diab 5 Or initial, rates or charges filed 
by the carriers referred to. They will file 
their rates with the Board and, thereafter, the 
Board may, upon complaint or upon its own 
initiative, require changes in rates which it 
finds to be unlawful, discriminatory or un- 
reasonable, 

"The only tariffs which, upon being filed, 
require specific approval by the Board in the 
first instance are the freight or passenger 
mileage tariffs (Sections 330 and 334.) These 
are merely tariffs of maximum rates, beyond which 
the carrier cannot go. They must be approved by 
the Board and published in the Canada Gazette 
before they become effective," 

In the Eastern Rates Case it was contended by 

Mr, Tilley, appearing for the Grand Trunk Railway Co. that 
Since all the increases that were sought in the Eastern 
Rates Case were lower than Standard rates, they must be 
held to be just and reasonable until the Standard rates 
are declared to be unjust and unreasonable, and con- 
Sequently the onus is thrown upon the shipper of showing 
that rates are unjust and unreasonable, rather than on 

the Railway Company. The Chief Commissioner in his 
decision respecting Eastern Rates stated: 

"In my opinion, however, the onus in this 
case is on the applicants: and the issues herein 


are so considered, 
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"Standard rates are usually rates which, in 
the very nature of things, are fixed arbitrarily 
and before traffic conditions have developed. 

"In looking into the manner in which the 
Grand Trunk Standard rates, for example, have 
been approved by the Board, apparently the Board, 
when organized and in order to comply with the 
Railway Act, approved these existing standard 
rates, so as to enable the railway company to 


legally carry out its business, There was no 


inquiry as to the reasonableness or justness of 
these rates one way or another; and, so far as 


a large part of the traffic was concerned, the 
company, having special freight tariffs lower 
than the standard rates, had not observed them and 
was not observing them at the time the Board was 
formed and formal approval given, The rates 
SO approved by the Board were the standards 
already approved by the Railway Committee of 
the Privy Council, (Underlining ours, ) 

"With the exception of the rates fixed 
in the International Rate Order, the rates which 
are now sought to be advanced are in large measure 
rates put in voluntarily by the company. 

"In the absence of any evidence showing 
Special circumstances compelling the issue of 
the existing tariffs, they may well be assumed, 
as against the company issuing them, to have 
been issued as fair and reasonable rates," 

"In so far as rates filed in compliance 
with Orders of the Board are concerned, the 


position is even stronver,. 
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"The onus of proof is, therefore, on the 
applicants, who must show that the rates have 
been found to be unremunerative: that costs have 
increased; or that the conditions or exigencies 
of traffic have changed," 

It has also been pointed out by representatives 
of the Railways on several occasions that rates, pre- 
Scribed by the Board, are just and reasonable unless 
Subsequently proved to be otherwise, (See Transcript of 
Evidence, B,T.C., Volume 754, pages 6017, 18,19; Volume 789, 
(20% case) pages 1E417 and 18418.) It woulda follow 
that standard rates are only just and reasonable when so 


found by the Board, 


(9) Suspension of Rates 

This Commission is withdrawing the suggestion 
made at page 135 of its brief in connection with conferring 
additional powers on the Board in connection with the 
Suspension of rates. 


(10) Amendment to Section 52 of the Railway 
Act, as Proposed by the Canadian Pacific 


Railway Company 


This Commission strongly opposes the recommen- 
dation of the Canadian Pacific Railways to abolish appeals 


to the Governor in Council now provided under Section sc 


Lit) Rate Notices 

This Commission is unalterably opposed to any 
lessening of the existing restrictions in connection with 
the issuance of rate notices, as recommended by the Canadian 
National Railways at page 192 of their brief, Restrictions 
in the issuance of rate notices is fundamental to regulations, 
Since publication of rates obviously serves a very impor- 
tant purpose. 


(Page 22648 follows) 
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MR SMITH; My lord, now I come to page 40 and 
the proposed amendments to the Maritime Freight Rates Act. 


(044) CAPITAL STRUCTURE 


OF THE CANADIAN NATIONAL RATIWAY COMPANY 
ee  RATIWAY COMPANY 


This Commission has no further views to express, 
other than those contained in its Submission at page 124- 
125 of its brief, 
(5) TN THE MATTER OF PRESENT-DAY ACCOUNTING 


METHODS AND STATISTICAL PROCEDURES 
eee PROCEDURES 


This Commission 1s not Submitting any amendment 
to give effect to its recommendation contained at page 128 
of its brief, since it is understood that interested 
provinces who have made Similar recommendations are sub- 
mitting proposed amendments in the matter of uniform 
accounting and other matters related thereto. 


(6) TRANS PORTATION LEGISLATION AND OTHER 
FACTORS OF THE RAILWAY ACT UNDER 


CHANGED CONDITIONS 
thir eneon ane Ft) se 
Maritime Freight Rates Act 


- Amendments and other related aspects - 
(i) - Preamble: 

The Preamble of the Act, which does not now 
appear in the Revised Statutes 1927, has been referred to 
by the Supreme Court of Canada in several judgments. It 
is the recommendation of this Commission that since the 
Preamble Succinctly sets out some of the principal findings 
of the Royal Commission on Maritime Claims, and, in effect, 
gives statutory recognition to these findings, it be again 
implemented in the Act. 

It is suggested, my lord, | that. the preamble to 
the Act, which appeared in the original Act, and was not 
ineluded in the revision of the Statutes in 1927 , be re- 
inserted in the Act. I may say that the preamble of the 


Act has been referred to in some of the cases in the Supreme 


Court for the purpose--- 
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THE CHAIRMAN: Well, 1t ts there, isn't it? 

MR SMITH: It is Still there. I do not think, 
from a strictly legal point of View, 1€ 42 necessary. 

THE CHAIRMAN: I do not think it igs customary to 
put into a consolidation of the Statutes. 

MR SMITH: TI @o not think so, my lord. Mr. 
Matheson Suggests that it be put there to give any person 
reading the Act ready reference to the--- 

THE CHAIRMAN; Well, we will look into that. 

MR SMITH: Yes, my lord. 

The next Suggestion made in this memorandum 
appears at page 41; 

(ii) - Amendment to Section 4: 

Add Subsection (ad) to Section 4, Subsection is 

to read as follows: 
"Traffic moving outward westbound rail and lake, 
lake, rail and lake - From points on the Eastern 
lines westbound to points in Canada from ports beyond 
the limit of the Eastern lines at Diamond Junction or 
Levis; for example, Moncton to Winnipeg via the ports 
of Point Edward thence via water to Port Arthur opr 
Fort William - the twenty per cent shall be based upon 
the Eastern lines proportion of the through rate for 
the rail mileage from Moncton to Winnipeg." 

This new Subsection is considered necessary since 
the words "all rail" in Section 4, Subsection (b), would 
appear to exclude shipments moving from the Maritimes to 
western Canada on through bills of lading by rail, lake and 
rail, and also by rail and lake. The latter rates are qif- 
ferentially lower than the all-rail rates and their exclusion 
from the application of the Maritime Freight Rates Act would 
Create an anomalous situation which evidently was not contem- 


plated when the ‘ct was drafted. This amendment, therefore, 
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will merely correct what would appear to be an oversight. 

This section is the Section which Specifically 
defines what are preferred movements. It reads now: 

"The following are preferred movements as 
referred to in section three and other sections of 
this Act:-" 

For instance, there is local traffic, all rail, and 
traffic moving outward, westbound, all rail, and traffic 
moving outward, export traffic, rail and sea." 

It is referred to as subsection (ad), but it 
Should be really clause (d), and it is suggested that it 
Should be added to Section 4, to read ag follows: 

"Traffic moving outward westbound rail and lake, 
lake, rail and lake - From points on the Eastern 
lines westbound to points in Canada from ports 
beyond the limit of the Eastern lines at Diamond 
Junction or Levis; for example, Moncton to Winnipeg 
via the ports of Point Edward thence via water to 
Port Arthur or Fort William - the twenty per cent 
Shall be based upon the Eastern lines proportion of 
the through rate for the rail mileage from Moncton 
to Winnipeg. 

This new clause is considered necessary since the 
words "all rail" in section 4, clause (b), would appear to 
exclude shipments moving from the Maritimes to Western 
Canada on through bills of lading by rail, lake and rail, 
and also by rail and lake. The latter rates are differ- 
entially lower than the all-rail rates and their exclusion 
from the application of the Meritime Freight Rates Act 
would create an anomalous situation which evidently was not 
contemplated when the Act was drafted. This amendment, 


therefore, will merely correct what would appear to be an 


Oversight. 
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THE CHAIRMAN: What has been the experienee 
under the Act? 

MR SMITH: [ think, as a2 matter of fact, it has 
been so treated. 

THE CHAIRMAN: Ag if it were there? 

MR SMITH: As if it were there. It is merely 
to clarify that Situation. The language employed is 
quite similar to that in clause (b), as your lordship 
Will notice. You see in clause (b): 

“ the twenty ber cent reduction shall be based 
upon the Eastern lines proportion of the through 
rate or in this example upon the rate applicable 
from Moncton west ag far as Diamond Junction or 
Levis”. 

THE CHAIRMAN: It is one of those things you 
would have to examine. 

MR SMITH: Yes, my lord; it is a technical 
matter. 

The next amendment is a Suggested amendment to 
Section 6: 

(aap) “Amendment to Section 6: 

The Canadian National Railways at pages 18502- 
18505 of Volume 98 recommend the deletion of Section 6 on 
the grounds that it serves no purpose and that presently 
the C nadian N tional Railways is not complying with Section 
6 in Segregating the revenues and expenses of the Eastern 
lines since the time the recommendation was made by the 
Royal Commission on Transportation in 1932 (see paragraph 
48 at pages 17 and 18). However, it is to be pointed out 
that in the last paragraph of page 18 of the Duff Report 
the suggestion was made "that the Maritime Freight Rates 
Act should be applied to the Canadian National Railways in 


a Similar manner to that of other railways within the 
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territory described in the Act." It would appear that 


the deletion of Section 6 "in toto" would eliminate the 


and Volume 20, page 3762, of the Transcript.) 

THE CHAIRMAN: It was Proposed by Somebody that 
section 6 should be Struck out? 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Who Proposed that” 

MR SMITH: The Canadian National R ilways, I 
think. I do not think that we Should be greatly concerned 
about this matter. It is a matter for the railways them- 
Selves rather than--- 

THE CHAIRMAN: [I notice you Say that the Canadian 
National have recommended the deletion of Section 6 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: What do you recommend? 

MR SMITH: Well, I do not recommend anything. Ag 
a matter of Pact, ‘I merely speak about it and suggest that 
POSSibly there Should be some machinery--- 

THE CHAIRMAN: You Say here that it would appear--- 

MR SMITH: I do not really know why, if the rail- 
Ways are concerned, we Should be -- it is a matter for the 
Canadian National Railways. 

THE CHAIRMAN: You see, you begin by Saying Canadian 
National asked for its deletion, and then you say: 

"It would appear that the deletion of Section 6 ‘in 
toto' would eliminate the mechanics for the provision 


of reimbursements to the Canadian National Railways 
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under the Maritime Freight Rates Act." 
MR SMITH: Under that Section; but, as I under- 
Stand the views of the Canadian National Railways, they 
are not in accord with the Suggestion made in Mr. 
Matheson's brief. 

THE CHAIRMAN: Well, is this an anxiety to pro- 

tect the C.N.R. against itself> 

MR SMITH: Against itself; so I am not carrying 

a torch for the Canadian National Riilways; it is up to 
them. I do not think I need waste the time of the Commis- 
sion discussing it. 

The next Suggestion, my lord, is with respect 

to section 8 of the Act. Perhaps I had better read the 
Act first; 

"8. The purpose of this Act is to give certain 
statutory advantages in rates to persons and industries 
in the three provinces of New Brunswick, Nova Scotia 
and Prince Edward Island, and in addition upon the 
lines in the province of Quebec mentioned in section 
two, together hereinafter called ‘select territory, ' 
accordingly the Board shall not approve nor allow any 
tariffs which may destroy or pre judicially affect such 
advantages in fevour of persons or industries located 
elsewhere than in such select territory." 

THE CHAIRMAN: That Seems to be a very Specific 

direction to the Board. 

MR SMITH: Yes, my lord. Now, what is suggested 

here, and I join--- 

THE CHAIRMAN: I beg your pardon? 

MR SMITH: This Commission now withdraws the amend- 

ment to Section 8, recommended at page 67 of the brief and 
at page 3530 of Volume 19, and wishes to substitute in lieu 


thereof the addition to the present Section 8, after the 
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word "territory" (line 9) the following: 
"and the Board is authorized anq directed to adjust 
or vary tolls or rates Subject to this Act from time 
to time as may, in the Opinion of the Board, be 
necessary to maintain the said Statutory advantages 
in rates when there have been reductions in tolls or 
rates elsewhere than in such select territory." 

Now, you will remember perhaps that there was 
quite a long discussion when Mr. Matheson Zave his evidence 
as to the decision in the so-calleq potato case, in which 
it was held that under Section 8 the power of the Board 
was limited to the cancellation of a rate outside the 
Select territory which had the effect of destroying or 
pre judicially affecting advantages in favour of persons or 
industries in the Maritime Provinces. 

THE CHAIRMAN: I think it was said that the Board 
could not itself Substitute another rate. 

MR SMITH: Could not Substitute another rate. 

THE CHAIRMAN: What happens when a rate ig can- 
celled? Is there a reversion to the standard rate then? 

MR SMITH: It is a reversion to the original rate. 

THE CHAIRMAN: Standard? 

MR SMITH; Yes, whatever the rate was before. 

THE CHAIRMAN: Whatever the rate was? 

MR SMITH: Was before; the previous rate, whether 
it was a standard rate or commodity rate. 

THE CHAIRMAN: Which might have been less than the 
Standard rate. The previous rate might have been less. 

MR SMITH: Yes. 

THE CHAIRMAN; Probably was less than the standard 
rate. 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Then this one, the new rate, being 
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cancelled, there would be a reversion to the previous 
rave? 

MR SMITH: To the previous rate. 

THE CHAIRMAN: You are sure of that? 

MR SMITH: And what is being asked for here is 
that they have power to adjust or vary rates. 

THE CHAIRMAN: What you mean is that in such a 
case the Board should have power to fix rates which would 
continue the protection intended to be given by this 
section; is that so? 

MR SMITH: That is rPicht. 

Now, the next section -- I may say, on behalf of 
the Province of Nova Scotia, for Mr. Evans! benefit, 1 
Support that proposed amendment. 

THE CHAIRMAN: When was that potato case decided? 

MR SMITH: 1937. 

THE CHAIRMAN: So long ago as that? 

MR SMITH: Yes, my lord. 

THE CHAIRMAN: Was no representation made -to 
Parliament about it? 

MR SMITH: No, my lord, there was not. 

THE CHAIRMAN: What year? 

MR SMITH: 1937, I think, my lord: 46 Cs 
page 161. 

THE CHAIRMAN: Is the intention, then, to give 
the Board power to do what the Supreme Court held in that 
case it had not power to do? 

MR SMITH: Had not power under section 8. 

Now, this further subsection, my lord, is an 
amendment proposed by Mr. Matheson: a new subsection 2 to 
read: 

"2. Tolls established from points in the select 


territory to points in Canada outside such territory 
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to meet market competition shall not be deemed to be 
unjustly discriminatory within the meaning of the 
Railway Act." 

THE CHAIRMAN: That is to avoid breaking up the 
Canadian National Railways- 

MR SMITH: Yes, my lord. mr, Matheson had a 
Scheme, as you will remember, and in the course of his 
evidence it was Suggested that perhaps he was doing it the 
hard way, if I may put it that way, and this is a Simpler 
amendment to achieve the same purpose, 

COMMISSIONER ANGUS: Does this refer to tolls 
adjusted and varied under the Preceding amendment, or does 
it Include tolls that might be established by the railways? 

MR SMITH: Yes, my lord. 

COMMISSIONER ANGUS: Which? 

MR SMITH: It igs not the ones that are adjusted 
and varied; it Includes any tolls, as [I understand it. 

THE CHAIRMAN: All tolls. 

MR SMITH: All tolls. 

THE CHAIRMAN: You see, the Railway Act now pro- 
vides against discrimination. 

MR SMITH: Yes, that is rienc. 

THE CHAIRMAN: You would remove that 

MR SMITH: Yes, that is right. I do not intend to 
re-argue Mr. Matheson's Suggestions; it is just another way 
of doing it, achieving the purpose which he had in mind. 

COMMISSIONER ANGUS: If the railway itself were to 
establish such a toll, would it still be entitled to get 
reimbursement up to the level of a normal rate under section 
9, Subsection 3? 

| MR SMIbH: I assume so, sir. 
COMMISSIONER INNIS: Do you need the words "unjustly 


discriminatory"s 
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MR SMITH: f[ think so. I think you have to have 
it. You may have discrimination under the Act which--- 

THE CHAIRMAN: Is that the expression used? 

MR SMITH: I think "unjustly", "unjustly" or 
"unduly". 

THE CHAIRMAN: It is advisable always to use the 
Same language. 

MR SMITH: "unjust and undue" I think are the words. 

MR EVANS; Unjust discrimination and undue prefer- 
ence. 

MR SMITH: TI think "unjustly" is the word, or 
"unduly". 

COMMISSIONER ANGUS: You see, Mr. Smith, the 
point of my question was this, that the Board on approving 
any tariff has to certify the normal tolls which but for 
this Act would have been effective. 


MR SMITH: Yes, my lord, 


COMMISSIONER ANGUS: Now, if a railway reduces 4 
toll to meet market competition, can you say that that igs 
a reduced toll under the Act? 

MR SMITH: If this provision becomes law I would 
think it would be. 

COMMISSIONER ANGUS: Ana you could say that the 
rate which but for the Act would have been effective would 
be the full rate, not a market competitive rate at all? 

MR SMITH: Well, Sir, on page 43 the reasons for 
the amendments are dealt with at some length, and I think 
they could be very well written into the record. 

The necessity for amending Section 8 was discussed 
at some length in the submission of this Commission, and 

| during the hearings was referred to extensively in a number 


1 Of Volumes covering th+is Commission's evidence, including: 
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Volume 19, p.p. 3502, 3503, 3507, 3530-3531, 
3620-3635, 3643; 
Volume 20, p. 3787; 
Volume 23, p.p. A540-45u8. 
Volume 24, p, 4650-4658; 


Volume 39, Pp. 7354, 7423-7424 | 7426-7428, 7430, 
7439-7420, ThE; 


Briefly, it was indicated that: - 

(1)) Motor truck competition and the revival of 
water transport in the 1930's haq nullified to some extent 
the benefits expected to accrue from the Maritime Freight 
Rates Act, particularly to the markets of Central Canada. 

(2) The interpretation of the Supreme Court of 
Canada to the effect that while the Maritime Freight Rates 
Act applied to competitive rates outside the Maritime 
Provinces, the Board of Transport Commissioners only had 
the power to cancel the competitive rates, and could not 
grant a corresponding reduction to maintain the "discrimina- 
tion between" established by the Act. 

(3) In respect to competitive rates Outside the 
Sleect territory, prejudice has to be indicated. 

(4) Even though the purpose and intent of the 
Intercolonial Railway is to afford persons and industries in 
the Maritime Provinces the larger markets of Canada instead 
of the restricted markets of the Maritimes, as recognized by 
the preamble to the Maritime Freight Rates Act, it is not 
Possible with the Intercolonial Railway as a part of the 
Canadian National to establish rates to meet market competi- 
tion in Central Canada, for example, without possibly creating 
discriminations precluded by the Railway: Act. It is the 
Submission of this Commission that this limitation is contra 
to the purpose and intent of the Intercolomial Railway, when 
it has the effect of impeding shipments rate-wise from the 


Maritime area, 
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(5) Horizontal percentage increases are rendering 
the position of the Maritime Shipper more difficult in 
relation to the position of the short-haul competitors, 
where the impact of the increases are not so great. 

The main Objective of the recommended addendum to 
Section 8 is to make it possible for reductions to be made 
in the rates from the Select territory to destinations 
outside the select territory when downward adjustments are 
xffected outside the territory in order to maintain the 
"discrimination between" provided by the Act, rather than 
leave the Board with Only the power to cancel rates, 
which are found to be contra to Section 8 of the Maritime 
Freight Rates fct. 

Subsection 2 igs recommended as an alternative to 
the proposal in this Commission's brief for the Segregation 
of the Intercolonial Railways from the Cenadian National 
Railway System for rate- making purposes. It is the intent 
of this Section to relieve the management of the Canadian 
National Railways of the restrictions of the Roilway Act 
which would otherwise prevent them from implementing rates 
from the select territory to meet market competition outside 
the territory; even when it would be in the interest of the 
Roilways and the Shippers to effect rates to facilitate the 
movement of traffic, keeping in mind the purpose and intent 
of the Intercolonial Railway. 

It is important, it is submitted, to point out to 
your Commission that the new Subsection 2 to Section 8 and 
the Railway sponsored agreed charges of the R ilway Act have 
an outstanding feature in common, namely, relief from the 
unjust discrimination provisions of the Railway Act. How- 
ever, an important difference between the Agreed Charge Part 
and the proposed Subsection 2 to Section 8 of the Maritime 


Freight Rates Act is that agreed charges are basically 
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directed more to benefiting the Railways whereas the new 
Section of the Maritime Freight Rates Act is intended to 
benefit both the Railways and Shippers directly. 

Reference was made in this Commission's brief and 
in Exhibit 47 to the Substantial changes that have been 
made in rates outside the preferred territory. Examples of 
the competitive rate reductions are found at pages 56-61 of 
the Appendix of Part 1 of the Canadian Picific Railways! 
brief, and also in Exhibit 148, where substantial percentage 
reductions are indicated from the normal rates which other- 
wise would obtain. 

In the so-called "Interpretation Case" re the 
Maritime Freight Rates Act 1927, as reported in 4] Lo Cs. 
page 56, there igs contained in this decision of the Supreme 
Court of Canada at Pages 69-70 some illustrations of market 
competition. It is to be observed that these illustrations 
did not include market competition where the other carrier 
was another mode of transportation. For example, a parti- 
cular commodity might be almost entirely moved by truck to 
a2 market outside the Maritime Provinces, while the Shipper 
in the Maritime Provinces, not enjoying the alternative mode 
of transportation, could be severely affected, with conse- 
quential loss to the Railways, unless an effort was made to 
establish rates to facilitate the movement of traffic to the 
producer dependent upon rail services. It could possibly be, 
in circumstances of this kind, that a service advantage and 
not a lowering of transportation charges to the more 
favoured Competitor utilizing other modes of transportation 
may be the Jeopardizing factor which would justify a reason- 
able market Competitive rate from the more distant producer 


to offset, in Part, his disadvantage. 
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COMMISSIONER ANGUS: Which Subsection are. you 
Speaking about in the second paragraph on page 439 

MR SMITH: TI am Speaking really of the new 
clause (b). 

THE CHAIRMAN: In respect of competitive rates 
outside the select territory, prejudice has to be indicated. 

MR SMITH: Yes. Well, that is not affected by 
this amendment ; pre judice would still have to be indicated. 

COMMISSIONER ANGUS: Mr, Smith, under your new 


Subsection 2, could that be read so Senerously that a railway 


and the full rate to Vancouver? 

MR SMITH: I am afraid it might be Open to that 
interpretation, Yee, Sir, 

COMMISSIONER ANGUS: Is that altogether a wise 
Provision to put into the Act? 

MR SMITH: It igs very far-reaching, I may say, 
pads chat is 421 I can say. 

THE CHAIRMAN: You may have to put a territorial 
limitation. 

MR SMITH: TI think SO, my lord. 

THE CHAIRMAN: What is the real difficulty or 
@rievance? How far does it extend? Does it extend as far 


28 Toronto -- by experience now? 


(Page 22665 follows) 
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MR. SMITH: [I think the cage put by Dr. Angus 
is probably extreme, but TI think it would be open to that 
interpretetion, 

THE CHAIRMAN: Can we say this? Can we sey that 
it extends just sofor a5 potatoes go? 

MR. SMITH: Yes, 

THE CHAIRMAN: Tn the Meritimes? 

MR. SMITH: [In the Maritimes. I think they hod 
thet principally in mind, 

COMMISSIONER ANGUS: Mr, Frawley has told us that 
potatoes move t» Winnipeg from Alberto, 

MR. SMITH: Yes, 

THE CHAIRMAN: They put in 3a market competitive 
rate to Winnipeg which is extremely low, Would that be ! 
Something contemplated under this provision? 

MR. SMITH: No, Tf do not think they had that in 
mind. I think what they hed in mind was the potatoe market 
in Central Canada, 

THE CHAIRMAN: Then the market intended to be 
the subject motter of this proposed Subsection 2 had better 
be indicated, 

MR. SMITH: Yes. TI think there should be some 
limitetion to it. 

THE CHAIRMAN: Instead of soying "to meet market 
competition", you would soy "to meet competition in markets 
up to-- 

MR. SMITH: Mr. Matheson Suggests to Windsor, Ont. 

THE CHAIRMAN: There should be @ limitation. All 
right, go on, Mr. Smith, 

MR. SMITH: There is 2 discussion, my lord, in 
this brief on page 45 on the purpose of these emendments, 
but I think the Commission understands perfectly whet the 


object is intended to be. 
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THE CHAIRMAN: Are there any amendments? 
MR. SMITH: There is one here to section 9, I 
think it only S0es to the mechanics, does it not. 
MR. MATHESON: Principally, 
MR. SMITH: Yes, to the mechanics, Perheps I will 
read section 9, 
THE CHAIRMAN; Section 9 is 5 very long one, 
MR. SMITH: Yes, 
THE CHAIRMAN: This edds a new sub-section? 
Mi, S8MITH Hi ¥es,. rt is 8 new sub-section. 
Amendment to Section 9: 
The recommended ‘amendments to Section 9 are dictated 
by changes proposed in Section 8 by decisions of the 
Supreme Court snd by en appsrent inadvertence in the 
original drefting of the Maritime Freight Rates Act. 
The amendments are as follows: - 
Add @ new sub-section 4 to read: 
"h, In the case of teritt tolls determined to be 
market competitive, the Board shall certify the 
normal tolls which but for this Act and the 
market competition would have been effective and 
the Board shell in the case of each compeny, 
certify to the Minister of Tronsport the smount 
of the difference between the toriff tolls and 
the normal tolls so certified and the company 
Shall be entitled to the payment of the amount 
of the difference so certified," 
Change the present sub-section 4 to read sub-section Beets 
THE CHAIRMAN: Would you pardon me a moment. There 
ere now four sub-sections. The last one is number 4, You say: 
"Add 2 new sub-section 4": Do you mean to strike out the old 
one? 


COMMISSIONER ANGUS: Chonge thet one to 5, 
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THE CHAIRMAN; Oh, I see. You chenge the present 
Sub-section 4 to Sub-section 5, 
MR. SMITH: Yes, that is it, 
THE CHAIRMAN: I see thet st the bottom of the pege. 
MR. SMITH: Yes, chenge the present sub-section 4 
to read "sub-section 5", 
THE CHAIRMAN: And to put in a new sub-section 4, 
MR. SMITH: Yes, JI d> not know that we are greatly 
concerned about this point. It is a matter for the 
other companies, I Suppose, other than the Canadien Nsetional 
Railways to obtain. It igs included to enable companies like 
Reilway 
the Canadian Pacific/Company to meet market competitive rates. 
He says at the bottom of page 46; 
The objective of the new Subsection 4 1s to enable 
the participation of carriers, other than the eastern 
tines,’ in establishing market competitive rates similar 
to the eastern lines as provided by the new Subsection 2 
to Section 8, 
THE CHAIRMAN: How would you define eastern lines? 
MAO surba: GSB2Es adneeerehadelnea in che Act. 
THE CHAIRMAN: Oh, yes. 
MR. -SMIF HS “it Section 2 of the Act: 
"For the purp . :i. of this Act the lines of railway 
now operated as the part of the Cenadian National 
Roilways situated within the Provinces of New Brunswick, 
Nove Scotia and Prince Edward Islend, and the lines of 
reilway, similarly operated, in the Province of ®@uebec 
extending from the southern provincial boundary neoer 
Matepedia and near Courchesne to Diamond Junction and 
Levis are collectively designated as the ‘eastern lines'", 
THE CHAIRMAN: They are 311 Canadian Nationsl? 
MR. SMITH: Consdian National, yes. The provision 


for the other railweys is section 9. 
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| THE CHAIRMAN: To allow the C.P.R. to do the 
Same thing? 

MR. SMITH: yes, that is right. Section 9 is 
en enabling provision, Enabling them to take edvantage of 
the Maritime Freight Retes Act. These sub-sections ere, I 
understand, designed to enable the other lines other then 
the C nadien Netional Railways to obtoin the reimbursement 
provided for by the Act in the went of their establishing 
market competitive rates similar to those on the eastem 
lines, 

Add @ new sub-section 6 to read: 

"6, Where freight traffic similar to the preferred 
movements under this Act moved over any continuous 
route provided by eny joint teriff of tolls or 
rates that existed prior to the coming into force 
of this Act, such traffic shall be deemed to be 
preferred movements if other companies owning or 
operating lines of rallway in, or extending into, 
the select territory meet the Statutory retes 
referred to in Section 7 of this Act." 

That is designed to provide for the alternative 
routing via St. John which the Supreme Court in its decision 
mes Cha, , Pave. 223 =. 

THE CHAIRMAN: Whot is the cese? 

MR. SMITH: The case of alternative routing in 
which the Supreme Court reled. 

| THE CHAIRMAN: Where is the ruling? 

MR. SMITH: It is 34 Canadian Railway Cases, I 
6m reading from page 47, my lord. 

THE CHAIRMAN: I thought you were at pege 46, 

MR. SMITH: I jumped to page 47. 

| THE CHAIRMAN: You give the case there? 


MR. SMITH: Yes, it is given there. The Supreme 
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Court ruled to the effect that it existed no longer under 
the provisions of the Maritime Freight R3tes Act, They 
decided in that case -- 
THE CHAIRMAN: Whet year was thet? 
MR. EVANS: 1927, 
MR. SMITH: Yes, 1927. The Canadian Pacific Railwoys 
Supports this proposal, That is one time we are in egreement 
with the Conedion Pacific Railway. It has been noted that the 
Canadian Pacific Railway at pege 98 of Volume 2 of their 
brief, and ot page 6885 of Volume 36 ofirthe Transcript, 
Supported the proposal of this Commission to re-establish 
the previous routing. 
THE CHAIRMAN: The C.P.R, brief, Volume 1, page 
what? 
MR. SMITH: Volume 2, page 94; end Volume 36, page 
6885. 
THE CHAIRMAN: Of what? 
MR. SMITH: Of the Transcript. 
THE CHAIRMAN: What page? 
MR. SMITH: Page 6885. 
COMMISSIONER INNIS: Has the Cansdian National 
any views? 
MR, PRIEL: I might say}, Dr. Innis, that they 
are the reverse. We oppose it, 
MR. SMITH: The brief continues: 
Add a new sub-section to read: 
"7, The Board on the epplication of any company 
or person desiring to forward treffic over any 
continuous route in the select territory and in- 
volving movements similer to preferred movements 
which the Board considers a reasonable, and pract- 
ica le route, or any proportion thereof, my re- 


commend a joint toll or tolls subject to this 
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Act for such continuous route, on acceptence of 

the application of this Act by the other compenies 

defined under this Section, and in the event of 

the failure of the companies to agree on the ap- 

portionment the Board may, by order, apportion 

the toll or tolls ang may determine the date when 

the toll or tolls shall come into effect." 
I understnad that this Sub-section is recommended in order 
to remove any doubt as to the Board's power in respect of 
joint rates between points on the eastern lines and stations 
on the other railways. 

THE CHAIRMAN: You Sey: "the Board...may recommend 
2 JO1nt Cell SHTE61liste" + ope you mean thet the Board should 
first ask the railways to agree on Something; and if they 
fail to agree, the Board should fix the rate itself? 

MR. SMITH: That is whot is intended, my lord, 
Section 336 is the provision in the Railway Act, and section 
337, dealing with joint toriffs. 

COMMISSIONER INNIS: These are all pretty much of 3 
piece? 

MR. SMITH: They sare pretty much of 3 piece. The 
next one, Dr. Innis, is en smendment to sub-section 8, or 
rother an amendment to sdd a new sub-section 8 to provide 
8s follows: 

"8, Through traffic between Soint John, N.B., and 
Digby, N.S., moving over @ steemship service 
owned, chartered, used, maintained or worked 

by a railway company subject to this section 

Shall be treated as all-rail treffic." 

THE CHAIRMAN: What is the case today? 

MR. SMITH: It is not. 

THE CHAIRMAN: There is 2 seperate steamship rete? 

MR. SMITH: There is a service now operated by the 
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Canadian Pacific Reilway between Digby end Seint John. 

THE CHAIRMAN: Ig that operated on 2 sepsrate 
Steamship rate? Is thot LG? 

MR. SMITH: It does not come under the Meritime 
Freight Rates Act so ag to obtain the differential. There is 
8 provision in section 4, sub-section 2, which reads as 
follows: 

"Traffic moving over the cor ferries shall be 

treated as all-rail traffic," 

THE CHAIRMAN: You would have this transportstion 
considered car ferry? is this a car Fervy i 1..0o: noe 
know what it is, 

MR. SMITH: It takes cars,but it is a ship that 
Ooperetes -- 

THE CHAIRMAN: Does it ferry cars over? 

MR. SMITH: It does ferry cars, yes; but not 
railwey cars, It ferries automobiles, 

THE CHAIRMAN: I beg your pardon? 

MR. SMITH: It does not take railway cars. It is 
not a car ferry in thet sense. It takes motor cars, 

THE CHAIRMAN: You just said something about 
treffic moving over the car ferries shall be treated as all- 
rail traffic. 

MR... SMITH: Yes. 

THE CHAIRMAN: I suppose that was meant for Prince 


Edward Island, was it? 

MR. SMITH: Yes; and also, I suppose, crossing the 
Strait of Conso. 

THE CHAIRMAN: Yes. 

MR. SMITH: Now the service between North Sydney and 


Port aux Basques is treated es all-reail. 


THE CHAIRMAN: Yes, under the terms of Confederetion. 


r MR. SMITH: Yes. 


_ 
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THE CHAIRMAN: So the purpose is to make the 


C.P.R. Steamship Service 8 car ferry within the meaning 
of this Act. Is that it? 


MR. SMITH: Yes, so that it will be trested as 
@ll-reil traffic, 

THE CHAIRMAN: How will that affect their tolls? 

MR. SMITH: I do not think I need to refer your 


lordship to the provisions and the terms of union’! oS q7ith 


Newfoundlsend, 


(Page 22675 follows). 
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THE CHAIRMAN: We know what isprovided there, 
Your amendment affects one railway only, and that is the 
Canadian Pacific, 

MR. SMITH: At the present time. 

THE CHAIRMAN: You mention Saint John and Digby. 
You put that right in the Act, 

MR. SMITH; Moving over the steamship service 
between Saint John and Digby but it does not necessarily 
refer -- it is quite possible some other railway -- 

THE CHAIRMAN: But at the present time. 

MR. SMITH: At the present time it only affects that 
service. That is the only service there is. 

THE CHAIRMAN: Do you know what the C.P.R. thinks 
of this? 

MR. SMITH: No; I have not spoken to them, 

MR. EVANS: I will confer about it. I am told 
we have no objection to it, my lord, 

COMMISSIONER INNIS: I suppose the C.N.R. 
objects to all this. 

MR. FRIEL: I would not say we object to it but 
I am not prepared to commit ourselves, 

THE CHAIRMAN: What is that? 

MR. FRIEL: I am not prepared to say we object 
to it or favour it. We haven't given it consideration, 
that is, as to treating the Saint John to Digby ferry 
as a car ferry, which it is not. 

COMMISSIONER INNIS: Your argument is based on 
the precedent in the case of Newfoundland. 

MR. SMITH: Yes, I am not advocating it for 
the province of Nova Scotia. This is a submission 
of the Maritime Transportation Commission. I have 


no views to express. 


THE CHAIRMAN: Can we say today that the Canadian 
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National opposes this? 

MR, FRIEL: I woulda prefer to make a statement 
on that later, my lord, 

THE CHAIRMAN; Later on, 

MR, FRIEL: Yes, 

MR. SMITH: I think that is all I may usefully 
add, Perhaps some of it has not been very useful but 
that is all I have to say at this time, I would ask that 
the balance of the submission be taken into the record as 
read. Thank you very much for your patience. 

THE CHAIRMAN; Not at all. You have been 
very helpful to us. 

(The following is the balance of the sub- 

mission of the Transportation Commission of 
the Maritime Boards of Trade. ) 

The objective of the new subsection 4 is to 
enable the participation of carriers, other than the 
eastern lines, in establishing market competitive 
rates similar to the eastern lines as provided by the 
new subsection 2 to section 8, 

The reimbursements suggested in this section 

would be similar but less extensive than those made 


to Railways subject to Section 9 shortly after the 


Maritime Freight Rates Act came into effect, for reductions 


in rates from those rates originally filed under the Act. 
For example, see 41 C.R.C. 56, page 59, paragraph 8(b), 
where it is pointed out that when rates were further 
reduced from those originally filed under the Act the 
normal rates specified in some orders were arrived at 

"py adding to the new reduced rates specified in the 
tariff the same differentials as existed between the 
original normal rates and the new rates originally 


filed under the Act." If this method would be more 
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Satisfactory instead of that proposed in Section 4, it 

is so recommended, tt is to be observed that there was 
no objection to this method by the Canadian Pacific 
Railways, as applied to new reduced rates from those 
originally filed, and they were willing to accept this 
method in respect of market competitive rates established 
within the Maritime Provinces, 

The new subsection 6 is to provide for the 
alternative routing via Saint John, which the Supreme 
Court in its decision, as reported in 34 C.R.C., page 223, 
ruled to the effect to exist no longer under the provisions 
of the Maritime Freight Rates Act, The Supreme Court 
decision negatived a judgment of the Board of Transport 
Commissioners found in 34 C.R.C, 207, and consequently 
removed a routing enjoyed for years by shippers in the 
Maritime Provinces, It is to be noted that the Canadian 
Pacific Railways at page 94 of Volume 2 of their brief, 
and at page 6885 of Volume 36 of the Transcript supported 
the proposal of this Commission to re-establish the 
previous routing, 

It will be remembered that in this Commission's 
brief at pages 103 and 104, (Transcript, Volume 20, page 
3704) doubt was expressed as to the Board's power to 
exercise the same authority in respect to joint rates 
between points on the eastern lines ana points on other 
Railroads Subject to Section 9, in the same manner 
as under Sections 336 and 337 of the Railway Act, because 
of the decision of the Supreme Court of Canada in con- 
nection with the alternative routing via Saint John. 

The new Subsection 7 to Section 9 is recommended in 
order to remove any doubt as to the Board's power in respect 
of joint rates between points on the eastern lines and 


Stations on the other Railways. 
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Since the Meritime Freight Rates Act does not 
apply on through traffic between Saint John, N. B., 
and Digby, N, >oo'on ‘the Steamship service operated by 
the Railway Company, whereas the Maritime Freight Rates 
Act applies on the car ferry on the eastern lines in the 
Maritime Provinces, and on through traffic between North 
Sydney, N.S., and Port aux Basques, Nfld., it is only 
reasonable that the new Subsection 8 be made applicable 
to the same extent as Similar services in the Maritimes, 
The amendments both to the Railway Act and the 
Maritime Freight Rates Act which this Commission strongly 
recommends are the result of an intensive and continuous 
Study of changes in conditions and circumstances since 
remedial action was taken in connection with the Maritime 
Freight structure in 1927. 
Briefly, the proposed amendments have as their 
Objectives: 
(a) - In the case of the Railway Act - 
(1) An extension of the Board's powers to include 
‘ cartage tolls and charges associated with rail services 
and over express facilities. 

(2) More inclusive considerations in the p»escription 
of just and reasonable rates so as to lessen the impact 
of increases on long haul traffic, 

(3) The maintenance of port reletionships that 
existed prior to March 28, 1938, ss between Canadian 


ports, 


(b) - In the case of the Maritime Freight Rates Act - 
ES a me reignt nates Act 


(1) To preserve the protection which was originally 


considered inherent in the original Act. 


(2) To remove restrictions and limitations which 
are not conceivably compatible with the purposes and 


| intent of the original Act. 
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(3) To provide for the application of the Act 
under circumstances which appear to have been inad- 
vertently overlooked when the Act was drafted, 

(4) To reimplement the important preamble. 

(5) To meet changes which evidently were not 
foreseen when the Act was drafted. 

1t 468 to be Stressed that the proposed amendments 
to Section 325 of the Railway Act and Section 8 of the 
Maritime Freight Rates Act are of particular importance 
and are intended to provide the Board with the machinery 
to remedy the situation created by changes since the 
Maritime Freight Rates Act became effective in 1927. 
If it appears that the proposed amendments are not 
sufficiently strong to meet the objectives desired then 
it is recommended that the sections be strengthened 


accordingly. 


Transport by Water 
This Commission is opposed to the extension of 

Part II of the Transport Act to apply to the transport 
of goods or passengers - ; 

(a) between ports or places in British Columbia: 

(b) between ports or places in Hudson Bay, Nova 
Scotia, New Brunswick, Prince Edward Island, and the 
Gulf and River St, Lawrence, east of the western point 
of the Island of Orleans, or between any two or more 
places therein including Newfoundland: except in a 
case in which a strong and definite need is established 
for such regulation. It is submitted further that 
there does not appear to be any general need for such 
regulation, particularly in connection with the 
Maritime Provinces, and until there is a demand for 
regulation predicated on . need it is submitted that 


regulation for regulation’ sake is unwarranted. 
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(7) IN THE MATTER OF OTHER 
TRANSPORTATION QUESTIONS 
RE TUN QUESTIONS 


Rate Base and Rate of Return 
EO OF NOtUrN 


This Commission Supports the argument of Mr, 
F, D, Smith, K.C., ana Mr. M. A, MacPherson, | aes 
Counsel for the Province of Nova Scotia and Saskatchewan, 
respectively, against any amendment to the Railway Act 
which would Specifically provide for the establishment 
of a rate base and rate of return for the determination 


in Canada of just and reasonable rates, 


General 

The Commission has no more to add to the recom- 
mendation or views expressed in its brief with respect 
to: 

(a) The quality and efficiency of rail service 
in the Maritimes. (Part II, Appendix I, page 2.) 

(b>) The Feed Grain Assistance Policy. {Part 1, 
Page 116.) 

(c) Port Advisory Committees for the National 
Harbours Board, (Part II, Appendix 1, page ll.) 

(d) The Rate Problem of the Minto Coal Area. 
(Part I, page 114, ) 

(e) The Chignecto Canal Proposal. (Part i 
Appendix 1, page 23.) 

However, this Commission wishes to note with 
pleasure the recently announced improvements scheduled 
to take place in ferry services between the mainland and 
Prince Edward Island and to stress again its support of 
the case of Prince Edward Island for such additional ferry 
facilities and related improvements that might be neces- 
Sary to meet the needs of that Province, 


THE CHAIRMAN: What is next? 
MR. COVERT: Mr, Barry on behalf of New Brunswick. 
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ARGUMENT BY MR, BARRY 
BARRY | 


There may be some parts, Mr, Chairman, that I 
Shall omit reading assuming that the reporter will take 
them as read and put them in the record. The amendments 
which I suggest are at the conclusion of the written 
argument, 

THE CHAIRMAN: You have grouped them together? 

MR. BARRY: Yes, Mr, Chairman. There are minor 
ones to the Maritime Freight Rates Act, and alternative 
amendments to that of Nova Scotia and the Maritime 
Transportation Commission to Section 325, 

THE CHAIRMAN: Are you dealing with that now? 

MR. BARRY: No, I had not intended to until I 
came to them, 

THE CHAIRMAN: All right, 

MR. BARRY: As Counsel for the Province of New 
Brunswick, following the considerable number of presenta- 
tions already made, I must of necessity, in order to 
avoid being repetitious, be brief, 

I may say in connection with a great many 
things we have adopted the argument of Mr. Smith on 
behalf of Nova Scotia, especially in connection with 
rate base and rate of return, and the C.P.R. as the 
yardstick, although I shall refer to them. 

So much has already been said in argument 
that at the present time, I can only state our 
attitude with respect to certain matters with which we 
are concerned. Our general attitude is expressed in 
Exhibit 50 (Brief of the Province of New Brunswick) 
and I will avoid undue reference to it. I will not 
attempt to refute all of the arguments of the C.P.R, 


against our submissions, as too much time would be 
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wasted, The Commission can decide on the merits or 
demerits of the various views, 

The amendments which we Suggest, that is, 

New Brunswick Suggests, are only proposed to ease the 
burden of rates on our economy. They are not drastic 
nor are they any panacea, It is simply an effort to 
Spread the burden, We also support certain amendments 
proposed by the Maritime Transportation Commission, and 
such other ones as I will refer to. 

In accordance with the letter from Commission 
Counsel of December 16, 1949, setting out subjects for 
argument and the order thereof, there are many items 
therein to which I will not refor, as they do not concern 
us, With respect to others, we adopt certain arguments 
already made, as I have referred to with respect to 
Mr, Smith's argument. 

i will mention Economic ana Geographic Dis- 
advantages; Horizontal Increases; Long and Short Haul 
Clauses; Special Rates; C.N.R. Capital Revision; Uniform 
Accounting; Proposed Grade Crossing Legislation; Appeals 
to Privy Council Power and Duties of B.T.C, (Saskatchewan 
Legislation); Maritime Freight Rates Act; Regulation of 
Trucking; Rate Base and Rate of Return; C.P.R. as Yard- 


Stick; and Feed Grain Assistance. 


ECONOMIC AND GEOGRAPHIC DISADVANTAGES 

Paragraph 2(a) of P.C. 6033, reads: 

"Review and report on the effect, if any, 
of economic, geographic or other disadvantages 
under which certain sections of Canada find 
themselves in relation to the various trans- 
portation services therein and recommend what 
measures should be initiated in order that the 


national transportation policy may best serve 
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the economic well-being of a1] Canada." 

Mr, Fairweather Said, on April 19, 1950, before 
this Commission, that everywhere he went, and he said that 
he went all over Canada, that transportation to the primary 
producer was a most important and essential element, and 
that the development of this country was dependent on 
the success of the primary producer, This is a fair 
paraphrase of his statement. He also said, in connection 
with subsidies, that railway rates were a form of subsidy 
by making the high value commodity carry the low value 
commodity because to charge the low value commodity the 
full rate would in most cases drive the primary producer 
out of business, He further stated that subsidies may 
be the only solution to the problem, He also expressed 
the opinion that the saturation point had been reached 
on rates, If this be so in the more prosperous provinces, 
it must be beyond that point in New Brunswick, 

THE CHAIRMAN: Do I understand that you agree 
with what Mr, Fairweather said about primary producers? 

MR. BARRY: That is right. The statement made 
by Mr, Fairweather expresses our attitude. He has 
expressed it in different words, I refer to his 
evidence later without quoting it verbatim but giving 
references to the volume numbers in which that evidence 
is contained. 

Let us first look at the economic situation 
and geographic location of New Brunswick: the per capita 
income of the Province of New Brunswick for industrial 
employees in 1941 was $765 as compared to a national per 
capita income of $993. Income is now at least 20% less 
than the national average, and the recent release of the 
D.B.S, indicates that Saint John has the highest cost of 


living in Canada, and our social services are certainly 
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lower than the national average, (See Maritime Provinces 
in Relation to Nationel Economy and Report of Rowell-Sirois 
Commission, in which the Maritimes are referred to as 
being "chronically depressed"), It is generally regarded 
that the Maritimes! income igs 64% - 75% of the national 
average, 

The luxuries owned in and by the people of 
New Brunswick are lower than in all provinces, except 
Prince Edward Island and Newfoundland, In spite of the 
Submission of the Canadian Pacific Railway that the 
Maritimes are better off than Maine in the United States, 
Statistics as to income, services, social, educational 
and otherwise, show that Maine is much better ofr. On 
the basis of a mature economy usually indicating a more 
prosperous economy, New Brunswick, being one of the oldest 
provinces, should be the more prosperous, but it is 
anything but that, It was far more prosperous com- 
paratively seventy-five years ago, The Canadian Pacific 
Railway submission compares the Maritimes with Maine, 
New Hampshire and Vermont, three of the least prosperous 
of the United States, and any statistical examination 
will show that the Maritimes suffer in the comparison, 
One has but to stand on the Maine-New Brunswick border 
and look first at Maine and then at New Brunswick, 
Compare farms, equipment and houses, and only one con- 
clusion is possible: New Brunswick is obviously much 
worse off, Why ? New Brunswick has all of the natural 
advantages of Maine, and some which Maine has not. We 
have good soil, good lumber, good fish, good climate, some 
coal, and Nova Scotia, suffering likewise by the same 
comparison, has steel and coal which Maine has not, yet 
comparably, the Maritimes are worse off. It is not 


the fault of the people, as they are diligent workers. 
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The primary products of New Brunswick are as good, if 
not superior, to those of Maine, Yet with the extra 
advantages, we have trouble in selling our products. 
Transportation is unquestionably one of the 
problems and if we cannot sell our primary products, we 
cannot exist. There are both customs tariffs and 
political pressure against us from the United States, and 
freight rates against us from Central Canada. On the 
other hand, customs tariffs prevent us from buying manu- 
factured materials in the United States where we could buy 
them much more cheaply, and we pay approximately 30% more 
for the same articles of ordinary household use from 


Canadian sources, 


(Page 22687 follows) 
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THE CHAIRMAN: What do you mean by political 
pressure against you? 

MR. BARRY: That, Mr, Chairman, you can see 
instances of, in the United States Congress within the 
last few weeks about New Brunswick potatoes. 

THE CHAIRMAN: Does it come out in the shape 
of a customs toeriff? 

MR. BARRY: Embargoes and quotas. 

THE CHAIRMAN: You mean thot is 
what it is. It is what happens thet offects the movement. 

MR. BAFRY: Thet is whet it is. 

THE CHAIRMAN: In oddition to customs teriffs, 
the United States tariff, what is there - an embargo? 

MR. BARRY: On potatoes there is a quota of 
one million bushels; and after thet, seventy-five cents, 

THE CHAIRMAN: Customs teriffs, quotes and what 
else? Embargos? | 

MR. BARYY: There is 9 political demand for an 
embargo now against Maritime potatoes, 

THE CHAIRMAN: A demand for embargoes, 

MR. BARRY: By representatives ond senators from 
Meine. Within the last two or three months it has srisen 
again. 

I want to impress on this Commission the economic 
disedvantages under which we suffer, and these sre increased 
by other contributing factors. 

Generally speaking, the railways submit that they 
cannot reise competitive rates any higher, end most competi- 
tive rates are in the Central Provinces. The Railways, on 
the other hand, need more revenue. The result is that in 
the ordinary course it would be obteined from non- 
competitive hauuls- end thet is referred to in the evidence 


of Mr. Fairweather ond his exzaminetion by Mr. Frawley - 
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end our products, lumber , potetoes, fish, etc., sre 

primary prdducrs which we must sell, and which, in proc- 
tically ell Ceses, are shipped by rail without competition, 
There is certainly no truck competition on the export of 
our primary products, and practically none on the import 
from Ontario of the manufactured goods which we need. The 
present result is thot the pleces which can better afford 
to pay increases do not pay them, snd New Brunswick, which 
I think we have Shown, can least efford to pay increases, 
has to pay the increase élong with several other provinces, 
The poor sre made poorer and the rich made richer, I do 
not think that this is oan exaggeration. I am familier with 
the ergument ageinst Subsidies, especiolly the argument 

of the C.P.R,. but it ia one way in which the burden placed 
on us will be eased, although it will still be there, 

The objection of the C.P.R. is simply thet of 2 private 
company to Government interference. If Canada is to panna 
united, burdens should be distributed, irrespective of the 
reasons for the existence of those burdens. Some people 
from Central Canada feel that this is en old argument, but 
its age should not detract from its truth, If you sre 
going to subsidize industry, one place with ea high customs 
teriff, then subsidize us with a low freight tariff, 
Otherwise, do not subsidize the Central Conadian manufacturer, 
We do not assert thot controls or Ssubsidies,sre a 

desirable means of accomplishing the end desired, but we 
essert that once eny artificial factor, designed to 
interfere with the complete freedom of trade and labour 

end transportation, is imposed, then one cannot stop 

there, That is the danger of controls, but unless we 
abandon all of them, we must essist those adversely 
effected by them, We assert that the national policy on 


trode makes it difficult for us to sell thet which we 
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must sell to live, ana therefore we must be assisted in 
thet sale, ana trensportetion is one of the means of So 
doing, 

The principal primary products upon which our liveli- 

hood depends happen to be those items on Which the pro- 
portion of the Selling price represented by freight is 
tremendous. On potatoes the freight rate portion of 
the total price is in excess of 25% to a Canodion market. 
On lumber, it is Similorly high. On pulpwood it is, to 
Some markets, 50% of the totel selling price, That is 
why, in addition to the distance factor, we ere so adq- 
versely offected by freight rate increases, 

THE CHAIRMAN: When you give these figures, do 
you meen independently of the Maritime Freight Rates Aet 
or having regord to it? 

MR. BARRY: Having regard to it, even with the 
ellowances made, 

THE CHAIRMAN: Even with those ellowances? 

MR. BARRY: Yes, 

THE CHAIRMAN: You ore Still in that position? 

MR. BARRY: Yes. In dollars and cents, with the 
normal selling price of potatoes in Upper Canada, the freight 
cost is in excess of 25%, 

There follows s table on page 6, your lordship, 
illustrating the comparison in certain factors usuelly taken 
to indicate prosperity or lack of it, showing the difference 
between the New Englond Stetes referred to in the submission 
of the Canadien Pocific Reilwey and New Brunswick. I om 
not going over it in detail. It speeks for itself. It shows 
that in eny of the States referred to by the Cenedien Pecific 
Railway in its submission, the usuel indices 0f prosperity 
or at least some of them ere far higher there then in 


New Brunswick, 
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Let me illustrate, in Spite of the Canadian 
Pacific Submission, our Situetion with respect to Maine, 


New Hampshire énd Vermont from on economic standpoint: 


Telephones per 1000 population, 1948 


Meine 200 Canada Year Book 1949 
New Hampshire 225 ond 
Vermont 200 U. S. C&nsus Bureau 
New Brunswick 102 

Automobiles per 1000 of populetion, 1948 
Meine 208 Cenade Year Book 1949 
New Hampshire 206 end 
Vermont 247 U. S. Public Roads Survey 
New Brunswick 88 

Amount per pupil for education 1947 
Maine $122.44 Canada Year Book 1949 
New Hompshire 167.19 and 
Vermont Be ea | U. S. Biennial Survey 


of Education 

New Brunswick 80.00 

The C.P.R. Submission, Vol, 1, p. 41-42, uses per- 
centages of population changes to show that the Maritime 
Provinces are better off than New England, The figures 
rather indicate the opposite conclusion to the one they 
have drawn. Increases Stated percentage-wise starting 
with @ very smell Starting figure es compared to increases 
percentsge-wise Starting with ea much larger figure ere 
misleading. The C.P.R. assertion re New England and the 
Maritimes - to which I have referred in Volume 1 - is not 
factual. Have any of the Maritime Provinces, a Maine Turnpike 
or a University like the University of Maime? 

With better basic resources, more coa stline, more 
fishing, more lumber end 2 better location. for cosstal trade, 
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our geographic location in Caneds, and the expense of 
trensportétion to us, 

The graph attached to Exhibit 50, (Brief of New 
Brunswick) illustrates how we are adversely affected by 
recent increases, That is attached to the exhibit, showing 
the graphicsl effect of changes in the freight rates, 

In 1871, New Brunswick had 7.74% of the populstion of 
Canada. In 1941 it hoa 3.97%. It is estimated that over 
50,000 people left the Meritimes between 1931-1941, end went 
to U.S.A., and it ig reported that 25,000 left last yeer 
Slone. The D.B.S. estimates thet since Confederation, 
approximately 600 ,000 people have left the Maritime 
Provinces, 

COMMISSIONER INNIS: Did this 25,000 go to the 
United States? | 
MR. BARRY: Mainly. 
THE CHAIRMAN: 25,000 left New Brunswick alone? 
MR. BARRY: The Maritime Provinces. 
THE CHAIRMAN: I have seen reports also that the 
total immigration from Ceneda last year was 35,000; 
that would leave only 10,000 for all the other provinces. 
MR. BARRY: This is not an actual count. It is 
only the Americans who can relesse that. But that is an 
estimate of the number, according to a Consular official, 
who left the Msritimes,. 
THE CHAIRMAN: Do you mean who went to the United 


States? 
MR. BARRY: Yes, that is right. That is the 


immigration from the Meritime Provinces to the 


United States, 
THE CHAIRMAN: 25,000 to the United States? 


MR.. BARRY: Thset wos en estimate made by 2 Consular 


officiol. T’he Consular offices in New Brunswick - and we 
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cen see it in our own businesses - are Just jammed with 
applications, It would toke weeks to get an appointment 
with the Consul to obtain a visa to go to the United 
States, I am not cxagserating these circumstances, They 
ape factual. 

COMMISSIONER ANGUS: Is that figure for permanent 
immigration or does it include seasonal work? 

MR. BARRY: Permanent emigration. The only 
Seasonal work is under 5 Special errangement for the 
harvesting of potatoes sometimes, There is no movement 
for seasonal work other than in September for 2 six 
week period, 

THE CHAIRMAN: None for cutting pulpwood? 

MR. BARRY: Not thet I know of. There was 
during the wer by Speeial terms, but there hos not been 
Since the war, 

THE CHAIRMAN: Then you would make it look as if 
about two-thirds of 911 the emigration. from Cenadea to 
the United States, comes from the Moritime Provinces. 

MR. BARRY: I do not know the figure of 35,000 
to which your lordship has referred. 

THE CHAIRMAN: I saw that in the newspaper. 

MR. BARRY: It is very substantial. 

THE CHAIRMAN: That is e deplorebly high figure 
for the whole country. 

MR. BARRY: I am not familiar with the total for 
the whole country, but I have made some inquiry es to the 
number from the Meritimes, and thet is what it is approxi- 
mated at, 

THE CHAIRMAN: All right. We will adjourn now, 


--The commission adjourned at 1 p.m. to meet again at 
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- 22694 - Mondey, May 15th, 1950 
Ottawa, Ontario. 


THE CHAIRMAN; All right, Mr. Barry 

MR. BARRY: I had reached about the middle of 
pace .f,.my lord, 

The value of production per capita in the 

, Maritime Provinces in 1945 was $533 gross end $286 net, 
but in Cenada as a whole, it was $963 gross and $502 net. 

Then there is a reference there to page 96 of the 
Dominion Bureau of Stetistic'ts publication Maritime Provinces 
in Relation to National Economy. 

Mr, Fairweather ssid on April 20, 1950, at Vol. 110 
Pp. 209, that when trensportation rates went up where reil 
withdrew and trucks slone handled rates, the freight 
went up end the standsrd of living of everybody went down 
end property values went down. On the railways'own argument, 
the rates have hurt us, a8 this illustrates the effect of 
trensportation on our economy. 

I think it can fairly be assumed then, that 
increased rates affect the standard of living of a community 
by depressing it, leaving less money for other services, and 
further horizontally increosed rates disproportionately depress 
the standard of living of a community at the end of 9 long 
haul. This situation is further exaggerated where the freight 
rate or other transportation cost becomes a very high proportion 

| to the total selling price of the item as it does in the case 
of primary products of New Brunswick. 

It is wbvious that e small increase on a high value 
| commodity, where in any event, the labor-union employee is 
‘not particularly offected by the increase, has little, if ony, 


| effect on the net returns of the producer, especially on pro- 


ducers of non-competitive products, wheres S36 ie 


producer, whose wages sre not fixed, 3s in the case of labor, 


is drastically affected. Since the prosperity of New Brunswick 


depends greetly on the prosperity of the primary producer, any 
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decrease in his net returns further depress our stenderd 
of living. 

THE CHAIRMAN: Yoy soy "wheress the primary 
producer ,whose wages sre not fixed" - oh, I see, T mis- 
understood you, 

MR. BARRY It is just @ comparison. 

THE CHAIRMAN: There Should not be any comma 
af ter Patina?" ar Tt thought you were giving that as an exe 
ample. There should be no comma there. ‘ 

MR. BARRY: No, I Say "as in the case of labor". 

THE CHAIRMAN: That comme after "fixed" mislead 
me; it is "whereas the primary producer whose wages ore 
not fixed as in the case of labor" --? 

MR. BARRY: That is right. 

THE CHAIRMAN: TI see, 

Then I refer to page 155 of Maritime Provinces in 
Relation to Maritime Economy, 1948, on incentive to Maritimes 
to join Confederation; also page 187. Over the pest quarter 
century, the per capita income of the Maritime Provinces has 
been 64-78% of nationsel average, 

The substantial basis of the argument of New 
Brunswick for relief end assistance in the matter of 
transportation, in addition to that elreedy expressed in 
our original submission, is based upon the situation 
existing os expressed in the words of Mr. Fairweather, 
the C.N.R. Witness as steted in Volume 109 Page 20218, 
Volume 110 P. 20224 and Volume 117 Page 21259 and without 
reading what he hed to say in detail, we allege that the 
economy is becoming warped - I think Mr. Fairweather used 
that expression - the rate structure, being part of it, 
and the interests of the primary producer are being neglected 
On account of a combination of circumstances. That in 3 


nutshell expresses our attitude, only in different words, 
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I will not make eny reference to the evidence in detail 

as most of it is Opinion evidence but it seems obvious 

thet the burden of Supplying edditionsl railway revenue 
Will fell on long haul treffic of which we in New Brunswick 
form a part and this Situation exists because of a combinsa- 
tion. of circumstences ang ‘policies over which we have 

no control, 

Because of lack of competition with the railways by 
trucks both on the merketing of our primary products and 
natural resources ag well as on the import of menufsctured 
foods, we sre very much adversely offected. We submit 
that we are unable to bear the present burden, aside from. 
any additional increases és it is beyond our economic 
capacity to do so. The present structure takes no account 
ef the ebility to Pey and in fact, the very reverse is 
true es in our case it is the province which is nearly 
least able to pay which igs required to do so, 

Some of what I have ssid and may say will not consist 
of reel argument I must admit but rather is offered as an 
expression of opinion on certain contentious matters as far 
2S my province is concerned and as very much of the evidence 

consisted of opinions, it is difficult to argue about 
opinions 3s every men has his own and they ere difficult 
to change. The Commission has heard these opinions and 
will draw its own conclusions. I do not approach this 
conclusion as a rate case but rather 3s an economic study 
88 to the effect of transportation upon the various areas 
of this country. I am not directly concerned with the 
intricate matter of rates in themselves nor do I presume 
to tell the officers of the railweys just how they should 
operate, I am simply interested in obteining 92 measure of 


Pelier for our producers, consumers and manufacturers. 
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The amendments which we Suggest end which I will now 
reed into the record sre designed to give some measure 
of relief to us but it mey be that your Commission will 
desire to eccomplish the matter in a different manner 
but it is our opinion that such relief Will in no small 
measure have to come from the Federal Treasury but that 
in totsl, the amount involved will not be great. 

After that I could read the amendments, Mr, 
Chairman, if I may. 

THE CHAIRMAN: Pardon me. The relief that 
you are proposing does come from the Federal Tresgnry. 

MR. BARRY: It is just en extension of the 
Meritime Freight Rotes Act in one and an amendment of 
section 325 of the Railway Act in the other. 

THE CHAIRMAN: Where sre they? 

MR. BARRY: At pages 32 and 33. If they can 
be copled into the record at this point, it might be 
convenient, 

AMENDMENTS PROPOSED TO MARITIME FREIGHT 

RATES ACT BY THE PROVINCE OF NEW BRUNSWICK 


AMEND Section 3 Sub-section (1) (b) by deleting the word 
"twenty" in the second line thereof and substituting 
the word "thirty". 

AMEND Section 3 Sub-section (2) (b) by deleting the word 
"twenty" in the fourth line thereof and substituting 
the word "thirty". 

AMEND Section 4 Sub-section (1) by adding a new Sub-section 
(d) : 

"Traffic moving inward, eastbound, 211 rail from points 
in nada outside of the select territory to points in- 
siGie of the select territory, for example, Toronto to 


Moncton, the thirty per cent reduction shall be based 
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upon the Eastern Lines proportion of the through 
rate or in this example upon the rate applicable 


from Diamond Junction esst as fer as Moncton," 


REPEAL Section 5 (b) 


(b) ond (c). 


, thereby changing (c) end (a) to 


The first smendment on pege 32 is simply to 
change the percentage from "twenty" to "thirty" end to 
make it applicable to traffic moving inward within the 
Selected area, 

THE CHAIRMAN: Pardon me a moment. That is 
the Meritime Freight Rates Act, 

MR. BARRY: That is right. 

THE CHA TRMAN DO Mane e on 3, sub-section 1, by 
deleting the word "twenty". 0h, yes, twenty per cent 
would be thirty per cent. 

MR. BARRY: Yes, sir, 

THE CHAIRMAN: All right. 

COMMISSIONER INNIS: Wheat was the other point 
about the treffic movement? 

MR. BARRY: Traffic moving inwerd, eastbound, 
éll-rail, That is a part of the amendment to the Freight 
Rete Act. It is the same amendment, really, Mr. Chairman. 

THE CHAIRMAN: I beg your pardon? 

MR. BARRY: It is to amend Section 4, 

THE CHAIRMAN: Before you get there, you have 
an amendment to Section 3, sub-section 2 (b). 

MR. BARRY: Yes. Again there is another omend- 
ment there, 

THE CHAIRMAN: By deleting the word "twenty" 
in the fourth line. That is to make it correspomd with 
what yow have done, yes. The twenty here would become 


thirty also. 
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MR. BARRY; That is right, 

THE CHAIRMAN: Yes. Then you GO on. What is 
next? 

MR. BARRY: Section 4, sub-section 1. Thet is 
the definition of whet are traffic movements, 

THE CHAIRMAN: Just 2 minute. You Say to amend 
Section 4, sub-section 1 by adding e new sub-section (dhs 
You mean 2 new paragraph (da)? 

MR. BARRY: Yes, that ig right. There sere three 
peregraphs (a),(b), ona (c). 16 would te = new tay Te 
would have the sffect -- 

THE CHAIRMAN: Perhaps you had better read Lt. 

MR. BARRY: Very well. It reads as follows: 

"Traffic moving inward, eastbound, all rail from 
points in C nada outside of the select territory 
to points inside of the Select territory, for exemple, 
Toronto to Moncton, the thirty per cent reduction shall 
be based upon the E-stern Lines proportion of the 


through rate or in this example upon the rate 


applicable from Diamond Junction east 82s far as Moncton," 


THE CHAIRMAN: Where you say that the thirty per 
cent reduction shall be based upon the Eastern Lines pro- 
portion, you sare not excluding the Cansdisan Pacific? 

MR. BARRY: No. Under the Act itself, it is 
open to the Canadian Pacific to take advantage of the 
same provisions. 

THE CHAIRMAN: To what extent .have you the 
concurrence of your partners in the Maritimes in this? 

MR. BARRY: I wo'uld rather that they would speak 
for themselves, The Province of Nova Scotia has mentioned 
certain types of goods in their brief on which they want 


consideration end s refersence to the brief which show it to 
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extend especially to g00ds brought in to be processed. 
THE CHAIRMAN: Raw materisls? 
MR. BARRY: Thost ig right, 
THE CHAIRMAN: Mr. Smith told us thet the other 


day. 

MR. BARRY: Yes. That is the extent of their 
request, 

THE CHAIRMAN: He gave us the example of pig 
LEON » 


MR. BARRY: Yes, 

THE CHAIRMAN: I do not think he gave us any 
other example. You go further than that? 

MR. BARRY: Yes, 

THE CHAIRMAN: You would make it 
911 along the line, 211 commodities. 

MR. BARRY: Yes, on that proportion of the haul 
which is in the select territory. It does not change 
the select territory or the size of the select territory. 

THE CHAIRMAN: No. Just going eastbound. 

MR. BARRY: That is right. 

THE CHAIRMAN: We shell heer presently from 
Prince Edward Islend. 

MR. BARRY: Yes. 

THE CHAIRMAN: Anything from Newfoundland? Is 
Newfoundland interested in that at all? 

MR. BARRY: I would not want to say. I did not 
discuss it with Mr. Lewis. I could not speak for him, 

THE CHAIRMAN: Because the Act applies to ell 
the provinces, 

MR, BARRY: Yes, that is right. 

THE CHAIRMAN: Yowr amendment does not make eny 
distinction as between New IBrunswick and the others. 


MR, BARRY: No. Zit is just an amendment to the 
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general Maritime Freight Rates Act. It does not apply 
in the same sense to Newfoundlend, 

THE CHAIRMAN: No, probebly not. 

MR. BARRY: Not as it does to the three originel 
Meritime provinces, 

THE CHAIRMAN: Are you prepered to. tell us any- 
thing ebout the offect of that? The other provinces gave 
us their opinions; et least, Nova Scotie has. 

MR. BARRY: That is right. 

THE CHAIRMAN: And Newfoundlend. 

MR. BARRY: As for as New Brunswick is concerned,.-- 
and I would prefer to speak for New Brunswick rather then 
to reflect the attitude of the other provinces,-- we 
investigated it, had many discussions and much considera- 
tion was given to it, and there was no objection made in 
the province of NewBrunswick to it by anbody. 

THE CHAIRMAN: Thot is, there are no manufecturers 
down there who feel that they will suffer by giving these 
low retes to manufectureres coming in from Central Censde? 

MR. BARRY: As to that question, I would:not: - 
went to categoricelly say that there ere none, but I will 
Sey that there ore none who advised us of it, end much 
publicity was given to it and it wes discussed with meny. 

I know of no menufscturer who expressed eny objection to 
it whatever. 

COMMISSIONER INNIS: Is your position not somewhat 
Similar to that of Saskatchewan? 

MR. BARRY: It might be in some respects. There 
is something in common; unless it be that there is opposition 
to it from some sources in the West that there may not be in 
the East. 

COMMISSIONER INNIS: They wanted e sort of Meritime 


Rates Act in the Proirie Provinces, es I remember it, elong 
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the lines which you heve suggested, 

MR. BARRY: Yes, they do. I do not know whether 
there is opposition to it from the other Western provinces. 
There is none within New Brunswick to such a suggestion, 

COMMISSIONER ANGUS: T Suppose those shipping from 
Meritime ports to Newfoundlend might be edversely affected, 


from Halifex; people who do not like the lower railway rates 


to Newfoundlond, 
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MR BARRY: I do not think myself, sir, that the 
Shippers have too much difficulty competing with rail haul. 

THE CHAIRMAN: You see, Mr. Barry, you are asking 
us to do something which would affect not only New Bruns- 
wick but Nova Scotia and Prince Edward Island. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Have you looked around to see 
what possible Objection those provinces might have, and can 
yow meet that objection now? 

MR BARRY: Well, I would rather not Speak for 
them. I mean, I know they were aware of the amendment 
which I was to propose, sir, because copies were given to 
them before, 

THE CHAIRMAN: TI do not remember that anybody 
discussed your amendment. I do not think Mr. Smith re- 
ferred to it in his argument. 

MR BARRY: No, I do not think he did, Bir, but fT 
Just say that copies were given to counsel Some time ago. 

THE CHAIRMAN: Well, I do remember when we were 
down in the Maritime Provinces last summer it became evident 
that New Brunswick was alone in asking for this change. 

MR BARRY: In asking for it, yes, sir -- although 
I do not know the attitude of Prince Edward Island; they will 
be able to discuss it in their own argument afterwards. 

THE CHAIRMAN: Then you had better go on, Mr. Barry. 

MR BARRY: I could mention the next amendment now, 
Sir. There have been so many amendments--- 

THE CHAIRMAN: Now we come to the Railway Act. 

MR BARRY: That is right. There have been so many 
amendments to section 325. Before reading it, sir, I must 
Say that it does constitute to an extent a declaration of 
policy, which is generally objectionable in a Statute, and 


it recites factors that should be considered, and the Board 
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does now have the power, but the fact of the matter is 
that, inspite of arguments before the Board on two or 
three occasions concerning the incidence of horizontal 
increases, the Board didnot take those factors into con- 
Sideration. 

THE CHAIRMAN: You had better read your amend- 
ment. 

MR BARRY: This first one is: 
AMEND Section 325, Sub-section Ss 

by inserting after the word "Company" in the 
fifteenth line thereof and before the word "Provided" in 
the said fifteenth line, the following words:- 

THE CHAIRMAN: That is just before the proviso. 

MR BARRY: That is right, sir. 


"Provided that the Board, in fixing, changing, deter- 


mining or enforcing just and reasonable rates, shall 


consider the following factors in exercising their 


authority hereunder and shall fix, change, determine 


or enforce such rates with xa view to obtaining the 
maximum flow of traffic and a maximum exchange of 
goods between all parts of Canada with the least 


possible disturbance of existing rate relationships 


and with the purpose of causing the incidence of such 


rate changes to be borne equitably by all sections 
of Canada: 

(a) effect on competing industries; 

(b) effect on competing producers; 

(c) effect on consumers in different areas; 

(a) effect on marketing of primary products 

both agricultural and mineral; 
(e) effect on export trade of Canada; 
(f) effect on import trade of Canada; 


(zg) effect on railway revenues." 
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THE CHAIRMAN: Have you looked into things to 
see to what extent that agrees with the direction given. to 
the Board in this present revision? 

MR BARRY: In 1487, sir? In the General Freight 
Rate Investigation? 

THE CHAIRMAN: Yes, 1487. You see, they are asked 
there to establish a fair and reasonable rate structure 
"which will, under Substantially similar circumstances 
and conditions, be equal in its application to all 
persons and localities" -- 
that is the first thing ; then 
"sovlae-eto permit the freest possible interchange of 
commodities between the various provinces and 
territories of Canada and the extension of Canadian 
trade both foreign and domestic, having due regard to 
the needs of agriculture and other basic industries." 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Is that much of a departure from 
what you put in? 

MR. BARRY: Possibly not Substantially, sir, but--- 

THE CHAIRMAN: I was wondering whether you would 
not have been well advised, if you could do so without 
Sacrificing much, just to make that the language of your 
proposed amendment. 

MR BARRY: Well, it might do it, sir, but I do not 
think it is specific enough in the--- 

THE CHAIRMAN: Well, perhaps it is not, but I mean 
if it was. You.see, apparently the Government are aiming at 
producing that result, a result which will permit the freest 
possible interchange of commodities, and so on, between the 
various provinces and territories of Canada and the extension 
of Canadian trade both foreign and domestic, having due 


regard, to the needs of agriculture and other basic 
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industries. Now, they have asked the Board to fix their 
freight rates with those objects in mind, you see. 

MR BARRY: Well, we have asked the Board--- 

THE CHAIRMAN: Did you examine that Order in 
Council when you were drafting this? 

MR BARRY: Yes, sir, I did. 

THE CHAIRMAN: (Can you tell me, then, what dif- 
ferences there may be between the two? 

MR BARRY: Well, sir, if the Board fixes just 
and reasonable rates, and the law under which they would 
act would be just the Same as it was during the last two 
rate hearings, and the Board considered---- 

THE CHAIRMAN: I beg your pardon? 

MR BARRY: As the law was during the last two 
rate hearings--- 

THE CHAIRMAN: But I Say if you were to make this 
Order in Council the law. 

MR BARRY: Well, I do not think that it would be 
Specific enough, sir, in the light of past experience. 

THE CHAIRMAN: Then is there any difference? You 
see, this Order in Council is very important and instructive, 
because it shows what the Government is aiming at. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Can you tell us, then, to what 
extent if any your amendment would depart from that aim or 
extend beyond it? 

MR BARRY: In its purport it would not depart, 
Sir, but as to the specific words used it would depart. 

The general import of one would be the same as that of the 
other, but perhaps mine is more detailed, and I had thought 
1t would be necesssry, sir, for it to be more detailed, 
although, as I say, I do not agree under ordinary circum- 


stances that it should be in a statute, and your lordship 
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may say the Board has the power, but we feel the Board has 
So fettered itself by its past treatment that it does not 
take those factors into consideration. 

THE CHAIRMAN: Well, I read the other day how 
the Board just in the one judgment repeated three or four 
times its inability to take economic conditions into con- 
Sideration, to encourage industry and things of that sort. 

MR BARRY: We do not ask them to encourage 
industry, sir. 

THE CHAIRMAN: Well, you are not asking that; I am 
just mixing that up with the rest. I mean, there is a dis- 
claimer apparently all along in the Board's attitude toward 
these things. 

MR BARRY: That is why we mentioned especially, 
in view of what Mr. Fairweather, for instance, said, that 
if the railways needed $50 million more there was only one 
place they were going to get it, and that was where there 
waS no competition. 

THE CHAIRMAN; That was the 21% Case; I had it 
here; perhaps I have it yet. 

COMMISSIONER INNIS: Does this cover Mr. Frawley's 
proposals, Mr. Barry? 

MR BARRY: That is right, sir. 

THE CHAIRMAN: It does 

MR BARRY: Yes. Mr. Frawley can speak for him- 
self; I was looking to see if he is here, sir. Mr. Frawley 
made special reference to one proposed amendment to section 
325. | 

THE CHAIRMAN: Well, anyhow, go on. The copy that 
I had of the 21% judgment is gone, and this one is not 
marked, so I cannot find those references easily. You 
remember what I refer to? 


MR BARRY: I do, sir. 
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THE CHAIRMAN: Now, would this amendment of yours 
give some power and duty to the Board which today they 
have not got? 

MR BARRY: I do not think so, sir. I think they 
have the power to do it; 

THE CHAIRMAN: TI mean which they have refused to 
exercise. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: You Say that? 

MR BARRY: They would be required to take those 
factors into consideration, sir. 

COMMISSIONER ANGUS: Do you attach any importance 
to this, Mr. Barry? You mention the effect on railway 
revenues aS one among seven things that the Board has to 
consider. 

MR BARRY: That is right, six) 

COMMISSIONER ANGUS: Ana my understanding has 
been that rates were not just and reasonable unless they 
were just and reasonable to the railways; it was not one of 
many things, but an essential thing. 

MR BARRY: Well, it may not be necessary to have 
it there, but I dislike to put in the other factors without 
at least mentioning that that was one of the factors. It 
may not be necessary. 

THE CHAIRMAN: What may not be necessary? 

MR BARRY: That is the part about the effect or 
the changes upon railwey revenues. 

COMMISSIONER ANGUS: I was not so much concerned 
with its being necessary or not as with the possibility of 
putting it in like this, making it seem as if the effect on 
railway revenues had ceased to have quite the importance 


that it did have under the previous interpretation of the 


Act. 
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THE CHAIRMAN: Tf have seen in reading over these 
cases they say that just and reasonable means just and 
reasonable to the railways and to the Shippers and to the 
consignees -- that is, whoever pays the freight. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Those are the parties to the 
Just and reasonable. 

MR BARRY: But I think in fact, Sir, the question 
of whether they were just and reasonable in practice was 
whether they were just and reasonable to the C.P.R. 

COMMISSIONER ANGUS: Well, is your amendment 
designed to change that? 

MR BARRY: To make them consider other factors? 
wea, €ir, 10-15% 

THE CHAIRMAN: Well, why do you put in that last? 
You already have "just and reasonable", which means that 
they have to take into consideration the railways as well 
as the shippers. 

MR BARRY: Well, sir, that is not in the statute. 

THE CHAIRMAN: Well, I mean--- 

MR BARRY: In practice. 

THE CHAIRMAN: I do not think anybody disputes that; 
it is held. 

MR BARRY: Well, sir, it would not make any differ- 
ence to me if it were taken out, but I felt that it would be 
at least one of the factors if we were to list them. 

THE CHAIRMAN: Well, isn't that what they are after 
all the time? They are providing revenue for the railways. 

MR BARRY: Yes, sir. 

THE CHAIRMAN: They are giving the railways a means 
of raising revenue, but surely it is not necessary to put 


that in. 
MR BARRY: Well, it is all right, sir; I would be 
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glad to have it eliminated. 

THE CHAIRMAN: Well, I think I would eliminate Le. 

COMMISSIONER INNIS: But you do draw a distinction 
between the C-nadian Pacific and the Canadian National? 

MR BARRY: nd the Canadian National; . dealing 
Wien both (rad lwayeon I putt anemere forebhe benefit of 
the railways, in the Sense that I was not “overlooking 
their needs, than to attempt to change the definition. 

THE CHAIRMAN: You see, you begin by saying: 

"Provided that the Board, in fixing, changing, deter- 
mining or enforcing just and reasonable rates, t 
You see, you repeat the language that is already there. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: So that brings in the interpreta- 
tion. 

COMMISSIONER INNIS: Does this second or this 
other alternative meet some of the points that the Chairman 
has raised? 

MR BARRY: It may, sir. That is - ‘why I had 
difficulty putting it in one. This second one, which I 
would read, Mr. Chairman, is basically part of the Hoch- 
Smith resolution in the United States: 

AMEND Section 325 

by inserting in sub-section 5 - after the words 

"the Company" in the fifteenth line thereof, the following: 
"Provided always that the Board in exercising their 
authority hereunder to fix, change or determine just 
and reasonable rates, shall do so with a view to 
obtaining a maximum flow of traffic and a maximum 
exchange of goods between the people of Canada them- 
Selves and between the people of Canada and people 
outside thereof, at the least possible cost to the 
people of Canada and the Board shall also fix, change 
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or determine such rates with a view to causing the 
least possible disturbance to existing rate relation- 
Ships between competing industries and competing 
primary producers for markets and with a view to 
Spreading the incidence of Such changes in rates over 
all the consumers, producers and Shippers of Canada 
in as nearly an equal proportion as possible in order 
that consumers, producers, and Shippers of any parti- 
cular area or areas shall not be unduly (or unfairly) 
affected by such Changes because of the geographic 
location of any particular consumer, producer or 
Shipper, while also Giving due consideration to the 
revenue needs of the railways.” 
THE CHAIRMAN; Now, that is an alternative. 
MR BARRY: That is right, sir. 
THE CHAIRMAN: And where do you say you took it 
from? 
MR BARRY: I did not take it from anything. Some 
of the language was in the Hoch-Smith resolution, sir. 

It comes to a declaration of policy similar to that, but 

it is because of the lack of the Board, we say, in taking 

into account those factors that it has become necessary 

to mention them. TI think the Board has power to do that 

now, Mr. Chairman, but they do not. 

THE CHAIRMAN: Well, go on, Mr. Barry. 
MR BARRY: A new subsection 7 and subsection 8 

to Section 325; 

INSERT new Sub-section 7 and Sub-section 8 to Section 325: 
S.S.7 new - "The Board is hereby directed to examine 
the incidence of all general rate increases granted 
Since April 7, 1948 for the purpose of giving effect 
to the intent expressed in s.s.5 hereof and for the 


purpose of restoring rate relationships which existed 
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on that date insofar as possible in order that no 
producer, Shipper or consumer shall be unfairly 
affected by such General rate increases, and if it 
appear to the saiqd Board that any producer, shipper 
or consumer has been unfairly affected as aforesaid, 
then the Board Shall forthwith initiate measures to 
alleviate such circumstances," 

THE CHAIRMAN: What you are asking for there igs 
an adjustment back to previous relationships; isn't that 1t? 

MR BARRY: In go far as possible. 

COMMISSIONER BARRY: How does this differ from 
that put forward by Mr. Smith ang by Mr. Matheson? 

MR BARRY: Not greatly, sir; that is very much the 
Same. 

THE CHAIRMAN: What existing rate relationship? 
What disturbance have you in mind particularly from New 
Brunswick? 

MR BARRY: The disturbance of rate relationships 
as instanced by the evidence of Mr. French, the manager of 
Enamel Heating, who illustrated his business as compared to 
that in Carleton Place, Ontario, dealing with the same 
materials and the Same manufactured goods, whereby his total 
increase in freight was $70,000 and the total increase to 
that industry was $12,000. It affected his net--- 

THE CHAIRMAN: You mean by the horizontality of the 
increase; is that it? 

MR BARRY: That is right, sir. The increase was so 
disproportionate. That is a concrete example. The difference 
in the amount of the increase of $50,000 or $60,000 could be 
sufficient to put the firm out of business under some circum- 


Stances, 


THE CHAIRMAN: Now, he always paid more, of course, 


than the other person did. 
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MR BARRY: Yes, sir. 

THE CHAIRMAN: So many dollars more. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Or Soimany cents more. Would you 
substitute for what was done 2 continuation of that margin 
in dollars and cents> 

MR BARRY: No, sir. 

THE CHAIRMAN: Between the two? 

MR BARRY: No, not the same margin. As Mr. 
French says himself, and we also Say, we expect to pay more 
of an increase, but not so much more as the figures which 
he gave illustrated. 

THE CHAIRMAN: But, you see, you are asking for a 
restoration. 

MR BARRY: In so far as possible, sir; not a flat 
restoration of rate relationships. 

THE CHAIRMAN: Well, in so far as possible; 

"for the purpose of restoring rate relationships which 
existed on that date insofar as possible” -- 
that could be taken to restore them entirely if they want #0. 

MR BARRY: Yes, sir, but, while they give effect 
to the revenue needs of the railways, as mentioned in the 
previous amendment--- 

THE CHAIRMAN: I suppose you really mean in so 
far as reasonable, don't you? 

MR BARRY: That is right, sir, because they could 
not do it completely without neglecting the revenue require- 
ments of the railway, and I do not intend that they should 
So neglect those, because they are mentioned. 

THE CHAIRMAN: "In so far as may be necessary to 

provide that no producer, shipper or consumer 
shall be unfairly affected" -- 


that is what you mean? 
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MR BARRY: That is right, sir. 
THE CHAIRMAN: "In so fap as may be necessary to 
provide that no producer, shipper or consumer shall 
be unfairly affected." 
Of course, if a thing is unfair it must go, by the very 
fact that it is unfair. 

MR BARRY: Well, we have some now that we think 
are unfair, and they have not gone, sir. 

THE CHAIRMAN; Then you still leave it with the 
Board as to just what they ought to do, though. 

MR BARRY: We have to, sir. 

THE CHAIRMAN: TI mean, you would have to, yes. 

MR BARRY: We have to leave certain discretion 
with them. They say now that that is not one of the things 
which they will consider. 

THE CHAIRMAN: Oh, yes, that is, I think, quite 
evident. I wish I could lay my hand on what they sald: I 
am sure it would mean that. 

MR BARRY: The next is: 
ss.8 new - "in any application to the Board for a change in 

rates or tolls, it shall be incumbent on the applicant 
to show to the satisfaction of the Board that the 
proposed changes are designed to comply with s.s.5 
hereof as far as it is possible and the Board shall 
not vary any rates or tolls until it is satisfied that 
a minimum of disturbance in existing rate relation- 
Ships will result from the granting of such 
application." 

THE CHAIRMAN: When you speak of a minimum of dis- 
turbance, you mean no unfair disturbance? Is that what you 
mean? 


MR BARRY: That is right, sir; "minimum" would 


include that, I thought. 
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THE CHAIRMAN; Weli, even if it is minimum, you 
will not tolerate it if it is unfair. 

MR BARRY: Well, it would have to comply with 
Subsection 5, sir, and it could not be unfair and comply 
with subsection ax 

THE CHAIRMAN: But you have used the word "unfair". 

MR BARRY: That is right, sir. 

COMMISSIONER aNGus: Would the effect of this, Mr. 
Barry, be that if railways were to ask for a general 
increase they would have to show that each rate to be 
increased could be increased without giving rise to the 
type of unfairness that you describe? 

MR BARRY: To the minimum of it, Sir, the minimum 
of disturbance of existing rate relationships. 

COMMISSIONER ANGUS: [It would have to be shown in 
respect of Substantially each rate? 

MR BARRY: Well, sir, the procedure may be laid 
down by the Board that notice would be given as to the 
publication of the proposed changes, and with Opportunities 
for people who wished to contest any of them to appear. 

THE CHAIRMAN: I do not see what use could be made 
of that word "minimum", because one man's minimum might not 
agree with another's. 

MR BARRY: Well, that is right, sir, unless in 
contest over the fairness or unfairness of it the Board 
would decide that the railway had complied. 

THE CHAIRMAN: That is what you mean, isn't it? 

MR BARRY: That is rignt, six. 

COMMISSIONER ANGUS: Under this wording, if the 
applicant were a railway, wouldn't it, even if the rate was 
not charged, have to produce evidence to show that the 
changes conform to your- -- 


MR BARRY: Thatt is right, sir. 
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COMMISSIONER ANGUS: Might not that be an onerous 
business? 

MR BARRY: Not necessarily every rate, sir. If 
they called Evidence, [I assume, in practice, to state 
that they had endeavoured to obtain these increased 
revenues by a manner in which they intended to give the 
least possible disturbance, or to have no unfair changes 
made, until Somebody contested it, I assume their evidence 
would be taken. 

COMMISSIONER ANGUS: Well, supposing the request 
was for a ten per cent increase across the board, and then 
the railways asked to satisfy this condition by Showing 
that none of the rates or tolls to be varied will create 
more than a minimum of disturbance, doesn't that pretty 
well mean going over every rate? 

MR BARRY:* Oh, no, Sir; just the fact that the 
railways file a tariff and we assume comply with the law 
would establish a prima facie case that they were as fair 
as they could make them. 

THE CHAIRMAN: That is not what you say, though. 
You see, you say that on the application it shall be in- 
cumbent on the applicant to show. 

MR BARRY: To the satisfaction of the Board. 

THE CHAIRMAN: To the : satisfaction of the Board. 

MR BARRY: Well, that would be a matter for the 
Board, to say what was their Satisfaction. 

THE CHAIRMAN: "That the proposed changes" -- that 
is all of them, you say? 

MR BARRY: That is right, sir. 

THE CHAIRMAN: "Are designed to comply with 
S.8.5, hereof" -- I think those words are superfluous -- 


that in each case they will cause no unfair disturbance in 


existing rate relationships; isn't that it? 
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MR BARRY: That is right, sir. 

THE CHAIRMAN: Each change. Now, the railways 
come and say, "We want twenty changes," and they will have 
to satisfy the Board in each case that what they are pro- 
posing will not bring about any unfair disturbance in the 
existing rate relationships; isn't that so? 

MR BARRY: That is right, sir. The man Simply 
testifies to that or makes an affidavit as to that in his 
Opinion. 

THE CHAIRMAN: If there were nobody there 
Opposing, the Board would have to satisfy itself, and the 
onus would be on the railways to produce evidence. 

MR BARRY: If notice was given of the application. 

THE CHAIRMAN: [I beg your pardon? 

MR BARRY: If notice was given of the proposed 


application for change. 


THE CHAIRMAN: Well, I suppose the Board would have 


power to do that if it wished. 

MR BARRY: That is right, sir. 

THE CHAIRMAN: Give notice that it will hear 
Opposition if any opposition develops. 

MR BARRY: And if nobody appears, then I presume 
the Board would Simply accept the fact that they were not 
unduly disturbing. 

THE CHAIRMAN: Oh, yes; we have heard very loud 
complaints against that practice, that the Board should not 
do that, the Board should have its own means of knowing. 

MR BARRY: That is true, Sir; I feel the Board 


Should be able to gain information more than they did. 
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COMMISSIONER INNIS: Don't you think you are in 
danger of making existing rate relationships a matter of 
adhering to the status quo to the point that you give 
Shelter to all sorts of inefficient industries? 

MR. BARRY: It could, sir, and I appreciate 
the danger. That is the danger of putting this declaration 
in the Statute. If the Board under the present Statute 
Will not take into account the position of existing 
efficient industries, then I know of no other way in which 
I can require them to do so, 

THE CHAIRMAN: Would it be possible to arrive 
at better results by leaving it to the general language of 
"undue preference"? That is in the Act now. 

MR. BARRY: Well, it has not been sufficient. 

THE CHATRMAN:' x ieah;° HoBStWeReS EBB tan cee 
Act. 

MR. BARRY: That is right, sir, but that has 
not been sufficient up until now, especially in the light 
of the decisions of the Board when questions NAA 
been illustrated by steel companies and Enamel Heating 
have come up. 

THE CHAIRMAN: Yes, because there is a danger, 
you know, of crystallizing trade relationships. You want 
to go back before 1948, you say? 

MR. BARRY: Well, sir - = 

THE CHAIRMAN: Then if you crystallizethem 
there, as Dr. Innis said, how long are they to remain 
sacred? 

MR. BARRY: If we don't do something about it, 
Sir, and times become a little difficult - - 

THE CHAIRMAN: That is what I mean. Is the 
Board to go back to what you call pre-existing 


relations or to go ahead now and say that you could revise 
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all these rates as they are now, but set them so that there 


will not be any undue advantage given to one over the 


other. 

MR. BARRY: Of course, then we crystallize next 
year instead of two years ago. 

THE CHAIRMAN: No, no. You see, if you go back 
and say there were trade relations existing in 1947 - - 

MR. BARRY: That is right, sir. 

THE CHAIRMAN: "And we want them restored". 

MR. BARRY: Insofar as possible. 

THE CHAIRMAN: Insofar as reasonably possible, 
they are then to be the basis of all rate-making until 
something else is done about it. 

MR. BARRY: That is right, sir. 

THE CHAIRMAN: Well, are you sure that is always 
going to be desirable? 

MR. BARRY: Not always, sir. 

THE CHAIRMAN: Don't you think then, that a more 
flexible language would be better, that no rates at any 
time should constitute an undue preference of one 
competitor over the other? Isn't that what Mr. French 
is complaining about, that he is put in an unfair position 
by what was done recently? 

MR. BARRY: That is right,sir. 

THE CHAIRMAN: That what was done recently 
has given an undue preference to hiscompetitors? 

MR. BARRY: That is right. 

THE CHAIRMAN: That is what I have in mind, 
whether you could not get some language that would - - 

MR. BARRY: We would have to change the language 
of the Statute as at present, although I am not dis- 
satisfied with the language itself; it is the interpreta- 
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THE CHAIRMAN: Show me the language of the Statute 


as it is at present, 


MR. BARRY: "Sub-section 5,: Notwithstanding the 


provisions «= — " 


THE CHAIRMAN: Pardon me a moment, that is the 
Railway Act? 
MR. BARRY: Yes, Sir, Section 325, sub-section 5. 
THE CHAIRMAN: Yes? 
MR. BARRY: "Notwithstanding the provisions 
of Section 3 of this Act, the powers given to 
the Board under this Act to fix, determine and 
enforce just and reasonable rates and to change 
and alter rates as changing conditions,or cost 
of transportation may from time to time require, 
Shall not be limited or in any way affected 
by the provisions of any Act of the Parliament 
of Canada or by any agreement made or entered 
into pursuant thereto , whether general in 
application or special and relating only to any 
specific railway or railways, and the Board 
shall not excuse any charge of unjust discrimina- 
tion, whether practised against shippers, con- 
Signees or localities, or of undue or unreason- 
able preference, on the ground that such dis- 
crimination or »+.preference is justified or 
required by any agreement made or entered into 
by the Company." 
THE CHAIRMAN: Well, that is a limited application 
of the words, you see, the last clause. If any undue 
or unreasonable preference is shown and then the defence 


is put up that there is some Statute which justifies it 


and the Board has to put that aside - - 
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MR. BARRY: That is right, sir, but the words 
"just and reasonable", I would assume, would automatically 
exclude that in any event. 

THE CHAIRMAN: I beg your pardon? 

MR. BARRY: The words "just and reasonable" 
would probably automatically exclude that, would not 
permit that undue preference to be given. 

THE CHAIRMAN: Well, has that been, for instance, 
on the occasion of this recent application which has 
drawn out at such length, wasn't it urged on the Board 
that what was asked to be done by the railways would 
be unjust? 

MR. BARRY: That is*right, sir. 

THE CHAIRMAN: And unfair? And didn't they 
have full power to hear that complaint and to grant it 
if they wanted to? 

MR, BARRY: That is right, sir. 

THE CHAIRMAN: Then, are you going back to the 
Same Board? 

MR. BARRY: That is why I don't want to go 
back to the same Board with the law as it is. 

THE CHAIRMAN: They don't say any other things 
that they had no right to do a certain thing, there is 
the law. 

MR. BARRY: They have said in their cases, sir, 
that some of the things we complained about they did nor 
consider as making anything unjust or unreasonable, 

THE CHAIRMAN: You say that they are to be 
unjust and unreasonable if they disturb existing relations 
unduly? 


MR. BARRY: Yes, sir. 
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THE CHAIRMAN: There again, the. Board will have 
to say whether or not there is an undue disturbance. 

MR. BARRY: That is right. 

THE CHAIRMAN: Are you any further ahead? 

MR. BARRY: Then their task, not only policy, 
is laid down that would require them, 

THE CHAIRMAN: I mean, isn't their present task 
under the Act as it. is? 

MR. BARRY: But they have so construed their 
task - : 

THE CHAIRMAN: That is, they cannot allow rail- 
ways to set up undue or unreasonable preferences in their 
rates, and they must not listen to the railways if they 
offer a Statute as their excuse. 

MR. BARRY:. That is right, sir. 

THE CHAIRMAN: Well, surely that is strong 
language? 

MR. BARRY: I am not dissatisfied, sir, with 
the language. 

THE CHAIRMAN: You are not dissatisfied? 

MR. BARRY: Not with the language. I am 
dissatisfied with the interpretation that has been placed 
upon what constitutes an undue preference. 

THE CHAIRMAN: And you think you would get a 
better interpretation than this language? 

MR. BARRY: If there were something in there 
that would ~ say that a situation such as has been 
instanced by Senator Fogo or Mr. Forsyth or Mr. French, 
we say that constitutes an undue disturbance of the rate 
relationship and could be the means of putting the 


industry concerned out of business. 


THE CHAIRMAN: Yes, I know, and that is provided 


under the Act as it is. 
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MR. BARRY: That is true, but the Board says 
that does not constitute an unjust discrimination in their 
interpretation of the Act. 

THE CHAIRMAN: Then are you going to get them 
to say that it does constitute an undue disturbance of 
relationship? 

MR. BARRY: Not under the Act as it is? 

THE CHAIRMAN: No, under your draft, 

MR. BARRY: We would hope so, but we don't think 
they would have considered it. 

THE CHAIRMAN: The point is, I don't think that 
they would find one more than the other, and I think 
they would tell you that after having investigated all 
the evidence, if they did grant something that you thought 
unjust, they would simply say: "No, we don't think it is 
miiuet’ . 

MR. BARRY: Well, we argue to this Commission 
that that is unjust. 

THE CHAIRMAN: Yes, I know, but I am just 
wondering whether the language you ask us to substitute 
in the Act for the present language is getting you any 
further ahead. I am not sure. Maybe it is. 

MR. BARRY: It could be, sir, that the words 
having been interpreted differently by the Board, we 
would not require the amendment, but they having interpreted 
it that way, if we go back to them with the law as it is 
they will tell us the same. 

THE CHAIRMAN: If they interpreted it that way, 
but if they now decided that in a given case the rates 
you complained about were not unjust, were not preferential, 

MR. BARRY: It has been in a given case, but 
the general principle has been laid down. 


THE CHAIRMAN: Well, they must have decided that 
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when they granted their recent increases. 

MR. BARRY: That is right, they decided it in 
other cases. 

THE CHAIRMAN: They decided that some of the thing 
the Provinces said were unjust and unreasonable were not 
SO unreasonable, didn't they? 

MR. BARRY: They said they did not have sufficient 
information to deal with certain aspects of it. 

COMMISSIONER ANGUS: Mr. Barry, returning to 
Section 325 for the moment, do you think of your conditions 
(a) to (f) as really defining just and reasonable or as 
adding other conditions that must be satisfied? 

MR. BARRY: I would say, defining just and 
reasonable. 

COMMISSIONER ANGUS: Because it would be possible 
to think of it in this way, that there may be a number 
of just and reasonable rate structures any one of which 1s 
just and reasonable, but you will want them to take that 
one among those which sets aside these conditions best. 
Now, the other way of reading it is the one you have 
elected for, to say that it is part of the definition of 
just and reasonable itself. 

MR. BARRY: That is right, sir. 

THE CHAIRMAN: In itself? 

MR. BARRY: It is a definition of just and 
reasonable that the Board at the present time does not 
find as their definition of it. 

THE CHAIRMAN: You see, the Canadian Pacific 
are asking us to enact that no rate shall be just and 
reasonable which does not provide certain things for the 
Canadian Pacific Railway. 


MR. BARRY: That is right, sir. 
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COMMISSIONER ANGUS: But you are really asking 
us to say that a rate is not just and reasonable if it 
has.. some sort of effect on the export trade or on the 


import trade of Canada? 


MR. BARRY: No, I don't say that, sir, not as 
flatly as that. 

COMMISSIONER ANGUS: It is one of your conditions? 

MR. BARRY: It is one of the factors to be 
considered, but it would not make it, because it had some 
effect, thereby unjust and unreasonable, but it would be 
if they did not take them into account, it would be wijust 
and unreasonable. 

THE CHAIRMAN: Well, does their mere taking 
it into account remove its unjustness or its unreasonable- 
ness? 

MR. BARRY: If they obviously do, sir, in their 
judgment. 

THE CHAIRMAN: Suppose they say they do find 
against you, then what? 

MR. BARRY: We have to put some confidence 
in the Court that is deciding the question. 

COMMISSIONER ANGUS: Then do you want them to 
say: Here is a proposed rate, part of the system, and 
taken in that system it is just and reasonable, but it 
is objectionable because it has an adverse effect on the 
export trade. That is one thing. The other is to say: 
Here is a proposed rate. It would be just and reasonable 
41f it did not have an adverse effect on export trade, 
but since it has that effect it is not just and reasonable. 

MR. BARRY: I do not ask that, sir. If it has 


the least possible effect, then it is just and reasonable, 


even though it has an adverse effect. 


bg rast 


Wl es -didentecer Bae. igosiby, "$60 rat 

ett amo “470 “sbeet Hencxate SNe ‘fro: fovea is conse oat 

) . : "a : “J, \ a ~ Spano. irotbasle" wy tg 7 + 
5 


ie . 8 -Von J8L2 i¢0 BOF “Wee af tnd L Tou ‘Vanda “A re 7 at ries 


Rh eee ah a 


“gtiee nto esa, ind 


y RO set at be 7 
A ed at ‘erctost at ak atte ‘et #T SYRAAG ° AM | aay, Bis oe 
ys omoe ba WH #t sagsspad (32. dafem fou iplucw 8 TH bors bi astog 
ed bibeow $+ Yuri , Shao een -Bits Sautiir Ydsront Sotto 
. Semen od Bioow 22 .eGdcoek otal ends sbd For bts yodt 2 an 


Taeacls Lace “asc 


ma | | atari agcrtu bas a 
: azutthed wiom “tes? ob ® few + iealinT a9 aH? 
~sidniossowW edt to besitentty B01 svcner daibdode ofAb cD - 


errs mt ate (ob ¥layobvao old 42 2 vAaag oAM aS a 5 i. i , 
sdrieingbiy 
batt ob. yout yse Yodd oaogaue /aMaMeEAHG MHP > 
ee ame “jade edd goog thnteds —~ 


esmebiinos smve Jug. od evatl om | SYA AM = 
‘ . <ROlteoup oF jaibiaad et $attt dusiod ont ME” pa 


od suit dicew Loy of godt Y COD HA riavioltsexenagod a) i 
ae pasdiece oft to. diaq ,otst Beeoqorg & at io yet 
So tet ~olidenogsey BAR ait, gt th modeve deat nt sietd 
ad ao FoetYe estevbs Ab dad FF Sengoed stdeitb t#sehde ek ¢: 
Iga oF ef Feito osfit" aard ono at gaat * vebeiy eee: 
eidennsss: Ene taut. ed Bisow 3T lode doqoty 6 er oe ae 
| ober: tee qxe n> iets ediavie ab avid’ Fon! Yb vE ir 7 
otitis nosseT brs dawti. Font etl #P. gootte sade nae cents, 
* eset 42 45 utes ghee les: toni ob F, _ seit xi) owe 
silences bee sagt. att +E efeetd meri: at 


por 
a 


FTP 


om Bele, = Mr. Barry 


COMMISSIONER ANGUS: And still - - 

MR. BARRY: It would be just and reasonable 
even if it had an adverse effect; it would not become 
unjust and unreasonable Simply because it had some adverse 
effect on some of these factors, but if it had the least 
possible effect on some of them it might still be Just and 
reasonable. 

THE CHAIRMAN: You see, the Section now says 
that it shall be the duty of the Board to fix, determine 
and enforce just and reasonable rates. That is already 
there. Then in these things that you add it is not 
necessary to repeat "just and reasonable" each time. 

You say: "Provided that the Board shall in fixing, 
changing and enforcing rates, consider the following 
factors", 

MR. BARRY: Yes, sir. 

THE CHAIRMAN: You see, there is no necessity 
of dragging in each time the words "just and reasonable" 
because that is covered once and for all by the duty 
given to them there, the powers. Then you go on to say 
what those rates shall do, that in fixing their rates 
they shall consider this and that. However, that is only 
a verbal suggestion. I think we know the trouble that 
you have. If you wish to 38 

MR. BARRY: I may have gone to extremes to try - - 

THE CHAIRMAN: I am taking a man like Mr. 
French. 

MR. BARRY: Yes, sir. 

THE CHAIRMAN: I think we understand the 
difficulty there. 

MR. BARRY: We don't wish to wait until a firm 
like that is compelled to go out of business because of 


increases, 
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THE CHAIRMAN: No, I know. 

MR. BARRY: As Mr, Jones says, the C.P.R. 
requires so much more money which means an increase of 
approximately 20% again, which Mr. Fairweather says will 
go on traffic like Mr. French Ships. 

THE CHAIRMAN: All we can do is suggest the 
considerations which should guide the Board. 

MR. BARRY: That is all I am trying to suggest, but 
your lordship prefers that it be in the Statute. I don't 
think it needs to be in the Statute. 

THE CHAIRMAN: Oh, yes, that is our direction. 

We are supposed to make our recommendations in the form 

of amendments to the Act, ', not wise suggestions -- 

the Board could disregard them, but no Board could disregard 
the Act. 

MA BARRY: That de Yight 9 Str, 

THE CHAIRMAN: That is what the Order-in-Council 
Says, and I don't think there is any reasonable objection 
to making the Act much more specific than it is today 
because conditions are changing. 

MR. BARRY: Apparently it requires to be more 
Specific under the circumstances, although the Interstate 
Commerce Act is not nearly as specific as the one amendment 
I have suggested, and nevertheless the I.C.C. has taken 
all of those factors into account without being required 
in the Statute to do so, 

THE CHAIRMAN: You mean they have said so in their 
Judgments that they have? 

MR. BARRY: The result of their rate fixing 
obviously has been based on these and similar factors. 

THE CHAIRMAN: Have they said so? Have they 


saidi "We have considered these things"? 
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MR. BARRY: Yes, Sir, not those words. 

THE CHAIRMAN: I know. 

MR. BARRY: But they say they have considered 
competitive rate relationships without the Act being as 
Specific. 

THE CHAIRMAN: Then your principle complaint 
is against the horizontal increases? 

MR. BARRY: That is it, yes, sir. 

THE CHAIRMAN: Would you have us go so far as 
to enact that horizontal increases shall not be allowed? 

MR. BARRY: No, I don't think that is possible. 

THE CHAIRMAN: You don't think that is possible? 

MR. BARRY: No, all-inclusive horizontal 
increases shall not be allowed, yes, sir. 

THE CHAIRMAN: All-inclusive of what? 

MR. BARRY: I suppose of commodities, sir. 

THE CHAIRMAN: Yes, well, it is not an easy 
problem to solve, although we see what you want. The 
thing is to frame legislation so that the Board will have 
to comply. 

MR. BARRY: It is difficult to take a middle 
course if one comes to putting in too few words. 

THE CHAIRMAN: One would assume you need somebody's 
judgment of what is discriminatory and what is undue 
preference and so on. Well then, it is pretty hard to 
make legislation that would bind the mind, you know, of 
the person who is going to do the adjusting. Are you one 
of those who wish to retain the appeal to the Government? 

MR. BARRY: That is right, sir. 

RHE CHAIRMAN: Not as the United States. We 
were told the other day what goes on there. It goes to 


the Supreme Court as a question of law, even going so far 
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as to have the Court hold that the decision of the Board 
is not in conformity with the evidence, and so on. You 
would not favour that? 

MR. BARRY: Well, I would not go to the Supreme 
Court on the question of facts, on the reasonableness of 
evidence. 

THE CHAIRMAN: Has somebody got the United States 
provision here, ready at hand? 

MR. BARRY: The I.C.C. Act? 

THE CHAIRMAN: Mr. Smith read it to us the other 
day. You see, when you go to the Government, of course 
you go back to another body and you have to persuade them 
that something is unjust or unreasonable. 

MR. BARRY: Well, sir, if we look at it in the 
light of past history, I think the C.P.R. Brief (and I 
mention it here later) the C.P.R. Brief stated that of the 
fifty odd appeals only three of them were allowed and not 
in such a manner as to disturb the rates of the railways. 


It is in a sense a protection because, if, as some of the 


See witnesses have said, railway rates could Sv 
disturb the economy of the country as to affect a lot 
of people, - { I feel the Government, the elected 
representatives of the people, should have the right to 
interfere, because the railway is such an integrated part 
of the economy that it would not be proper that the only 
interests to be considered were the revenue needs of the 
railway. 

THE CHAIRMAN: I know nothing at all about the 
merits of this. Was it 54 appeals four of which were 


appeals that were allowed? At least that experience shows 


that there were only three allowed 
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MR. BARRY: + That is right, sir. 

THE CHAIRMAN: Only three times since 1903? 

MR. BARRY: That shows it has not been used. 

THE CHAIRMAN: Forty-seven years. Did the 
Government grant what was asked for by the appellants? 

MR. BARRY: It has not hurt to have it ‘there. 

THE CHAIRMAN: No, but I mean, is it sufficient? 
tT am on the other side now. You want to continue that 
way, do you? 

MR. BARRY: That is right, sir., The fact that 
it was not used might have been all right, but the time 
may come when it will be used, if there is --- 

THE CHAIRMAN: It has been used already, but 
I say the result is three appeals were allowed out of 
fifty-four, I think it was. Do you consider that is 
Be geciefactory. experience? 

MR. BARRY: Well, it has not had any detrimental 
effect on anybody and there may have been beneficial 
effects from being in the Statute. 

COMMISSIONER INNIS: You would not go so far 
as to say that major horizontal increases should be 
reported to Parliament? 

MR. BARRY: I had not given that any considera- 
tion. 

COMMISSIONER ANGUS: Would your proposed 
amendment make interim orders by the Board very difficult? 
4f it could not increase rates without first satisfying 
itself that all these conditions were satisfied? 

MR. BARRY: I think it would, sir. There may 
have to be a provision to allow interim increases if there 
was going to be a long drawn out hearing on the incidence 


of many rates, but that could easily be -- of course, the 
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Board has now the authority to grant the interim increases, 

COMMISSIONER ANGUS: Well, I mean, your amend- 
ment would mean there would have to be something more to 
allow interim increases to be made without falling under 
these terms, 

MR. BARRY: That is right, simply by adding the 
words that "provided the Board may make interim increases". 

THE CHAIRMAN: Nobody has found that United States 
tTeterence? 

MR. COVERT: It is not in the Interstate Commerce 
Act, the provision for appeal. 

THE CHAIRMAN: You have not it there? 

MR. COVERT:: No, I say, it is not in the Act. 

THE CHAIRMAN: Well, Mr. Smith read something. 

MR. COVERT: Well, he read from a text writer, 
my lord, that had taken the cases and showed how - - 

THE CHAIRMAN: I think then he read what the 
Court considers. 

MR. BARRY: That is right. 

THE CHAIRMAN: That would do just as well for 
the present purpose if we had it, but you have not it 
here? 

MR. COVERT: Yes. 

THE CHAIRMAN: Have you it here? 

MR. COVERT: You mean the evidence? Yes. 

THE CHAIRMAN: We might just see it then. 

MR. BARRY: Shall I proceed while Mr. Covert 
4s, looking for it? 

THE CHAIRMAN: No, he can get it right away. 


Well, we won't take up your time. You go on till he has 


found it. 
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MR. BARRY: [ Wish to point out to you, Mr, 
Chairman and Commissioners, that both railways in their 
Submissions agree ag to the necessity of continuing the 
Maritime Freight Rates Act, and now that the principle 
has been recognized, and is easy of operation, we suggest 
that its benefits be extended. The only argument 
presented against the extension is that of the C.P.H. and 
they have opposed every provincial submission in any 
event, and ask for one thing only, more freight rates. 

No other person or corporation has appeared to protest 
against our proposed changes except the C.P.R. 

It is not my impression that your Commission 
will recommend anything more than broad general principles 
and I am not therefore mentioning details of our attitude 
except to show that economically we require consideration 
and that it affects us greatly when as Mr. Fairweather 
States "the burden is being transferred to marginal 
producers", 

Dr. MacIntosh has stated in his study of 
transportation for the Rowell-Sirois Commission that it 
may be necessary to meet part of the cost of transportation 
from general revenue of the country. He recognizes its 
importance as has every competent authority; all Govern- 
ments have ben concerned with its problems, as is 
evidenced by the Commissions which have investigated it 
and the money which has been spent on it by successive 
Governments. It cannot be judged on a purely commercial 
basis. 

In 1945, 28.4% of the people of New Brunswick 
were employed in agriculture, and 8.1% were employed in 
lumbering and 13.3% were employed in manufacturing. That 
is why transportation changes affect us so greatly. 


New Brunswick has little industry that the tarirfr 
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could protect and the tarirr protective policy sacrificed 


the export areas like New Brunswick to the needs of the 


manufacturer, 


THE CHAIRMAN: You say "export area". Just 


what do you mean? 


MR. BARRY: Export area such as the Maritime 
Provinces, 


THE CHAIRMAN: To export where? 


MR. BARRY: Any place, whether at times by 


necessity to Central Canada. 


THE CHAIRMAN: How could Canadian tariffs prevent 


you from exporting? 

MR. BARRY: Well, because of, for instance, the 
change in the reciprocity policy with the United States 
and after Confederation and later since then the reaction 


of the United States to changed tariff policy in Canada. 
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THE SHAIRMAN: So far as your exports are concerned, 
it is the customs tariff of other sou Seren 

MR. BARRY: That is right, which is a result of our 
tariff policies or vice versa; it makes little difference 
to us. There is no free trade. 

THE CHAIRMAN: Oh, no, 

COMMISSIONER ANGUS: I Suppose the suggestion is that 
the tariff increases costs, 

MR. BARRY: That is right. It is mentioned right here 
in a quotation rights afterwards. 

The tariff is not the cause of the economic difficulty 
of New Brunswick but it certainly worsened the situation, 
Now the present rate increase and the method adopted make 
matters worse, 

I cannot do better than to quote from the report of 
the New Brunswick Committee on Reconstruction which was 
prepared under the Chairmanship of Dr, N.A.M, MacKenzie, 
now of the University of British Columbia and then of 
the University of New Brunswick as to the effect of national 
policies on New Brunswick, 

"Protection (by the Customs Tariff) results in a 
much different kind of industrial development as 
export industries lose because their costs are raised 
by protection, and protected industries develop or expand 
because their prices are protected from foreign competition 
and there results a different distribution of capital and 
income than there would have been without it. It follows 
that the distribution of real income assumes a different 
pattern and existing inter-regional income disparities are 
heightened if the development of the protected industries 


is not spread uniformly throughout the nation." 


THE CHAIRMAN: I rather gather that Dr, MacKenzie is 


a free trader, 
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MR. BARRY: The report goes on to say that it is the 
income of farm and forest producers and those connected 
with immobile resources which will be adversely affected, Later 
the same report states "the effect of the tariff has been 
that the consumer in the export areas has paid a subsidy to 
the areas in which the protected industries developed." 

THE CHAIRMAN: Docs the wora "area" there mean the whole 
of Canada? 

MR, BARRY: Not the whole of Canada; an export area, for 
instance, the maritime provinces as compared with a manufactur- 
ing area like southern Ontario. 

THE CHAIRMAN: I am just trying to get what Dr. MacKenzie 
means, 

MR. BARRY: An area does not mean the whole of Canada. 

THE CHAIRMAN: In his language, no. Is he talking 
of Canadian conditions? 

MR, BARRY: He is talking of Canadian policies; éanadian 
trade and transportation policies. 

THE CHAIRMAN; On, yes. He says: "...the consumer in the 
export areas has paid a subsidy to the areas in which 
the protected industries developed." I see. He is 
Gividing the untry into export areas and industrial 
areas, apparently. 

MR. BARRY: An export area being clearly an area which 
has natural resources and oftentimes water availability for 
shipments, such as lumber, fish, forest products, agricul- 
tural products, minerals, and their prosperity being more 
dependent upon those resources than upon manufacturing. 

COMMISSIONER INNIS; Would you go as far as to suggest 
that the existing rate relationship should be left 
undisturbed and that this distorted type of economy should 


continue? 


MR. BARRY: No; I do not believe in distorting the 
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economy. 


COMMISSIONER INNIS: It has already been distorted; 


and the distorted relationships which result from the 
distortion of it, 


MR. BARRY: I say it should be corrected. What has happened 


in two rate increases has further distorted it and, to use 
Mr, Fairweather's words again’, has further warped the 
economy. I would think that it would tend to further 
distress those areas which are normally export areas. 

COMMISSIONER INNIS: I can see that. I was wondering 
how much farther you wanted to go. 

MR. BARRY: I suppose we cannot reverse these policies 
over night, 

COMMISSIONER INNIS: Unless by very painful means, 

MR. BARRY: Sometimes painful means are worth it; 
the results may be worth it. But some people are not willing 
to pay the price. 

THE CHAIRMAN: In so far as possible, you are seeking 
to be relieved by transportation conditions -- 

MR. BARRY: That is right. 

THE CHAIRMAN: -- what you are suffering from from 
Customs Tartff conditions? 

MR, BARRY: That is right; both Canadian and externally, 
those of other countries. 

THE CHAIRMAN: Do you in any part of your brief say 
anything about this appeal to the government? 

MR. BARRY: Yes. 

THE CHAIRMAN: Then we are bound to come to it. 

MR. BARRY: To continue: 

Certainly we can reodily see that industrial development 
did not spread evenly throughout the country. In fact, what 
little industry we have is threatened seriously by the cost 


of transportation. In normal times when our few industries 


sihecvote lh) need ybeoniis wef 27 sheet sneeaee 
od motl Jiovex Hobiy eyitifenol taler etiovehs ord ¥ 

E ee, to nottiogeld 

mneconil ‘est! tadW¥ .batoouxoo of hilvorie ot woe I +VARRA . ciel 


eit ‘oF BG ay 5 h tig Soenio Seith eA txt 2e Beretont ed et odd ad ‘ 
~ 


Jats Hluow I .yromose.. — 


Snow 2 emddacettay 


Y aepre Mocks wlilawton bre 


rilewioa sts Aoldw esers seondt seetgefb | 


rh 
‘ = Te ee i. 6/3. a ep , m J a 
, ers airy 4 236 3 889 ste eo T +2THal HANGTEET MMOD } 
, 
~O8 O03 Bbetanew soy ‘tediaist doum worl 
4 
7 


~tigin reve 


7 
, 
f ~Sfiaem Lp Ttarey ‘7% Sy int ‘gen Lill . STi ry Al TY “OT PETM Alyy 00 


. ;7. Avtow ete eanen Leftinieg somtoemoe =YHAAR . HM 
4 
, ' 
~ ef: » hea > oa pe Te a. | oa ; 
1, NELLA LY FOAM oF BL GOS S08 Sui ~43t dteoe od vam € sivues* and 
ia . & . PF 
.oottqd ed? yaa oF 
‘ 
eatae Fad oe — Oe ave! le eee ‘ * ee ne : coe 
oat [r2eBS8 aTs LO 7 Bi “ £ & Bow ee 4 . os at +2 WAMH ad HO aH? 
rt 
en ot a a a ee ee en i tone fy P . . 
beoti=totoo troliaswtogeners ye fbevetier ed of 


‘J 
a 

, 
S 

3 
a 
mv 
= 9] 
Ww 


at ‘ai % 4 ¢ ow i A eer ia se ‘ 
; : VTL Bil Tet ive \¢ voy Yerlw +~ ;HAMALAHS HA? : 
if 
- ' 
Ce we, SO DP A eet a a oe rn ie eet l ' 
rolsthnes trtteT emosevd 


ok mae TE on Le ok a of ‘ 3 =o - 4 
JASMLMLevGk eit OF Leayggs eine gvods gatig¢ae 


vee’ yYASAd , FM +] 
,?i oF @moo of hangd ete sw ned?  2TAMATAHD HHT 


vourttdnos of YYRAAa JA 


| taacqelew od leinvevbat Jadd eee yliiovs aes 6P viniasied | 


_ Sady , don? al ,yestwoo edt dgotguotds ylaeve ‘deorge Jon pts 


tsoo att «t ylawotiee bensds.oxs ei oved ow “yrteupat ae | 


U 
“ad she : - a = 


-22736- Mr, Barry 


have to buy raw materials from great distances and ship 

the finished product into Ontario and Quebec for sale, the 
pull of Ontario and Quebec to settle there where the markets 
are, 1s very strong. That is how we lose our industry. 

When we see an industry like Enamel Heating Company 
Limited of Sackville, New Brunswick, put under an additional 
handicap, when it is already laboring under one, it 
concerns us greatly. It is disproportionate. 

THE CHAIRMAN; This Enamel Heating Company is 
under a handicap? 

MR, BARRY: That is right. 

We further submit that it is in the interest of the 
railweys to give these industries preferred rates to 
enable them to stay in business at their present locations 
as if industry moves to its market and raw material source, 
then the railway gets little or no business from them as 
trucks then enter the picture. Actually, the rate increases 
will hurt both the railways and our provincial economy. 

The C.P.R. Submission in Volume l, page 145, states 
"Railways still have a virtual monopoly in Canada for 
long-haul movement of many bulky, relatively low 
value commodities." 

The inference from that is that if more revenue is 
needed that is where they can get it. And it is those 
commodities which we sell, in part, at least, which using 
the railways of necessity, must bear the burden, 

Horizontal Increases 
It appears to New Brunswick that the evidence of 
Mr, French onbehalf of Enamel Heating Products Limited, 
Senator J.G. Fogo, on behalf of Algoma Steel; and Mr, 
L.A, Forsyth , on behalf of Dominion Steel and Coal Corpora- 


tion, definitely established the inequity of horizontal 
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increases on competing industries. The same principle 


applies to the effect upon primary producers, shipping long 7% 


distances to markets in competition with near producers. Added 
to this is the fact that we must buy non-competitive manufactir- 
ed goods from great distances, We have therefore suggested 
amendments to Section 325 of the Railway Act, requiring the 
Board of Transport Commmissioners to take into consideration 
these factors and to require the Board to re-examine the 
incidence of the last rate increases, Consideration must 
be given to primary producers, 
The C.P,.R. claims that the horizontal method is the 
fairest. How is it fair when A's rate of 10 is increased 
by 20% to 12, and B's rate of 50 is increased by 20% to 60, 
leaving a difference of 8 to be absorbed by B, the fellow 
who can least afford it, at least in the case of the 
manufacturer and producer of New Brunswick, The Livives 
does not agree with the C.P.R. 
fHB CHAIRMAN: These figures that are not percentages 
are what? Are they cents or dollars or what are they? 
MR. BARRY: They could be anything. They are just 
figures taken because they are approximately the proportion. 
THE CHAIRMAN: You say: “How is it fair when A's 
rate of 10 is increased by 20% to 12, and B's rate of 
50 is increased by 20% to 60, leaving a difference of 8 
to be absorbed by B, the fellow who can least afford it, 
at least in the case of the manufacturer and producer of 
New Brunswick," 
MR, BARRY: He already had a difference of 40 to absorb. 
THE CHAIRMAN: Have you any precise suggestion to 
substitute for that kind of an increase? 
MR. BARRY: We suggested that amendment to Section 325. 


THE OHAIRMAN: I am looking at the figures. What would 
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you like to bring about? 


MR. BARRY: I would use the amendment to Section 325 
and require the board to have maximum increases in such cases, 

THE CHAIRMAN: Does your amendment use that word 
"maximum"? 

MR. BARRY: No, I did not go into that detail. But 
that is the only thing the board eoula do, put a maximum on 
the increase as it was applicable under certain conditions. 

THE CHAIRMAN: That is where ‘your language about 
disturbing the rate relationships comes into play, does it? 

MR. BARRY: That is right. 

THE CHAIRMAN: The thing is to find language that is as 
precise as possible, 

MR. BARRY: They use the maxima in the I.C.C.; and it 
does not say anything about maxima in the statute. But it 
is the only method they found whereby they could lessen 
the distortion, 

THE CHAIRMAN: What is the language of the maxima 
provision? How does it run? 

MR. BARRY: About the use of maxima in freight rates? 

THE CHAIRMAN: Yes. 

MR. BARRY: It is not in the statute. 

THE CHAIRMAN: I say where it is ordered, what is the 
language used? 

MR. BARRY: They allow an increase of 15 per cent with 
a maximum of 15 cents a ton on coal. 

THE CHAIRMAN: That is to say, the increase is 15 
per cent but never to exceed 15 cents a ton. 

MR. BARRY: That is right. Sometimes it is 15 cents 
a Sei sometimes it is an increase of 15 per cent with a 


maximum of 15 cents per hundred pounds. 


THE CHAIRMAN: Is that the sort of thing you think ought 
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to be applied in this case? 


MR. BARRY: That is the only way that I see by which 
the board could lessen the disturbance, by using that method. 
THE CHAIRMAN: You do not suggest that the Act direct 

them to use that method? 
MR. BARRY: No; I do not think that is necessary. I 
do not think it is necessary to tell them that they must 
use that method, 
THE CHAIRMAN; Are you willing to take the chance? 
MR. BARRY: If they consider other factors: if the Act 
is satisfactory enough. Here is anf’ nee Interstate 
Commerce Commission report: 
"All freight rates and charges will be increased 
thirteen (13%) per cent, except as hereinafter 
specifically stated in this appendix, and except 
that in the case of line-haul rates on the following 
commodities, in carloads, the increases shall be 
subject to the maxima indicated: 
Commodity Maximum increase 
Citrus fruits ... «+. « « « 22 eents per 200 pou 


Lumber and articles taking 
ATHpeL PECs a NO Nae WSs 8 cents per 100 pounds, 


" 
So there was a thirteen per cent increase, but a maximum 
attached to many commodities. 

THE CHAIRMAN: Except in the case of coal, has our 
board ever applied the maximum? 

MR. BARRY: Just coal and coke. 

COMMISSIONER: Do you consider that changes in the 
price level affect this question%; I mean, that the horizontal 
increase would be more objectionable if there had not been 
a general rise in prices than it would be if there had been 
a recent rise in prices? 


MR. BARRY: I do not think it makes any difference, You 
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are referring to the C.P.R. theory of Dr. McDougall with 
regard to what they called the rubber dollar? 

COMMISSIONER ANGUS: Yes, referring to it not necessarily, 
in its extreme form but Suggesting that if there had been 
an increase in prices it might be a reason that meant you 
could come nearer to a horizontal increase then if there 
had not been an increase, 

MR. BARRY: No, I do not think.so. 

THE CHAIRMAN: I think Mr, Jefferson said that. 

MR. BARRY: Yes, 

THE CHAIRMAN: Speaking of an Algoma shipper as compared 
with Hamilton shippers, he said that the price of the 
commodity steel has gone up anyway, so you are not losing 
anything but it. Is not that what he said? 

MR. BARRY: That is what he said. He shows that we 
are better off even if we are paying twice as much freight; 

that is under theformuls in the C.P.R. submission, 
But then Mr, Forsyth, /”Wominion Steel witness or Mr, 
French of Enamel Heating says that the fact is that my 
freight rates will increase $1 million and my competitors 
will only increase $100,000. His steel went up. His 
labour cost went up, but my freight rate went up $900,000 
more than his. 

THE CHAIRMAN: Then the argument is that there was a 
preference granted, say , to the Hamilton situated person 
as against the Algoma situated person, 

MR. BARRY: That is what we say. But Mr. Jefferson and 
Professor McDougall say that because our price went up, we 
are really better off by any policy formula. 

THE CHAIRMAN: I thought that was the only answer. 

MR, BARRY: But the $900,000 of our increase in freight 


rates as compared with $100,000 rather refutes that there is 


a $800,009 gain. 
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COMMISSIONER ANGUS: You would make no distinction 
between a case in which the cost of railway operation had 
gone up but other costs have not, and the case in which all 
costs have gone up, perhaps °s in a big inflation by ten to 
one? 

MR. BARRY: Consideration would have to be given to that, 
but it would not be the only factor. It could not be ignored. 
Consideration would have to be given to that, Dr. Angus 
as you suggest, But I think consideration should not be given 


to that alone, as has been the practice, but should be given 


to rate relationships as well, 
COMMISSIONER ANGUS: What I was suggesting wos not in 
its extreme form, 


MR. BARRY: The illustration used by the C.P.R. is 


perhaps an extreme one, 


(Page 22743 follows) 
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MR BARRY: At page 14, sir: 


The dollars and cents paid -- I was discussing 
that with Dr. Angus --refute the C.P.R. claim. The fact 
that in the United States 4.5 to 5 billion paid for 
freight out of 7.5 billion moves on exceptions to the 
horizontal method also refutes their claim. 

THE CHAIRMAN: When you say exceptions, do you 
mean moves on maximum? 

MR BARRY: That sis right, sir. There are 
exceptions, increases. 

COMMISSIONER ANGUS: Are not some of those 
horizontal but at a lower rate? 

MR BARRY: That is right, sir, and some are not 
subject to any increase as well. 

THE CHAIRMAN: Still,-even if the rate is lower, 
they are horizontal. 

COMMISSIONER ANGUS: They are exceptions to the 
uniform horizontal method. 

MR BARRY: That is right, sir. They may be in 
flat amounts and cents per hundred pounds; they may be in 
percentage, cents per hundred pounds, or on maxima. 

COMMISSIONER ANGUS: Like on coal. 

MR BARRY: That is right, sir. 

The I.C.C. has long recognized that if increases 
are not to have an adverse effect upon producers and 

industries, exceptions must be made. Even the Railways 
recognize this in the case of coal. 

See Exhibit 266 p. 20022 Vol.109 to illustrate 
proportion of freight moving in the U.S. on exceptions. 

The Duncan Commission recognized the unfairness 
of this method and so did the Jones Commission, both of 


which are quoted in the Appendix to Exhibit 50. 
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A further argument against them is the very fact 
that the two provinces who are least affected by them do 
muteven protest. o<bet ithe O2dR eeanawenethe glaring fact 
that the so-called long haul provinces are here protesting 
on behalf of both manufacturers and primary producers and 
that the industrial Central Provinces are not. There is 
only one answer. The method is inequitable. 

There is then a paragraph about as. Wasihernedt 
in connection with increasing the percentage and making 
it inward. We have discussed that, so I will not read Lt, 
Mr. Chairman. 

We have also suggested that the rate of reduction 
under the Maritime Freight Rates Act be increased to thirty 
percent, and that it be made also to apply to inward 
movement of goods at least on that part of the movement 
within the select area, so-called. This is designed to 
ease the burden on the consumers and processors of imported 
material to compensate them for the trade policies which 
require the use of certain transportation agencies. It 
may be that the whole Act may have to be redrafted but I 
have suggested changes which would attain the result. 

THE CHAIRMAN: Do you mean by that, Mr. Barry, 
that nobody before us has supported the horizontal method 
except the railways themselves? 

MR BARRY: That is right, sir. 

THE CHAIRMAN: That is what you mean? 

MR BARRY: Yes. 

COMMISSIONER ANGUS: The taxpayer is not represented 
by counsel at these hearings. 

THE CHAIRMAN: Can't afford it. 
MR BARRY: There are other places, I suppose, he 


is not represented as well, sir, but they may be like the 
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postcard he should have sent to him. 

New Brunswick Supports the argument of the 
Province of Nova Scotia in this matter and points out as 
forcefully as possible that the Board of Transport Commis- 
Sioners, with the added starr which it should have, must be 
instructed by legislation to take these matters into 
consideration and not to take the path of least resistance. 

It is most inequitable to find that in those 
provinces which freight rates do not affect, and where 
high value industrial goods could bear the burden easily, 
the railways cannot raise the rates, they claim, because 
of competition. Certainly it is not the fault of the other 
provinces that the railways find themselves in this 
Situation and it might even be said that the railways, in 
part, at least, are responsible for this situation. It 
must also be remembered that it was always open to the 
railways to go into the trucking business, but it appears 
that it may be too late now for them to do so. But we point 
out that this problem may be overestimated as Mr. Fair- 
weather said at Vol.110 p.20181 that for taking 10% of the 
freight, the truck received 23% of the revenue but he 
could not say that if trucks were controlled economically 
just how much of the revenue the railways would recoup. 
The privately owned vehicle will always be the problem here 
as in other countries. 

LONG AND SHORT HAUL RULE 

New Brunswick does not propose any amendment to 
the long and short haul rule, but it cannot support the 
amendment proposed by the Province of Alberta in Volume 


108, -p 20007. 
THE CHAIRMAN: What is that amendment we were 


discussing the other day? 


MR BARRY: It is not on critical relationships, 
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Sir. That is the amendment that brought into existence 
the fact that the rate to Calgary was $2.40, say, and the 
transcontinental rate was $1.00. 

THE CHAIRMAN: You Say you do not support it? 

MR BARRY: That is right, sir, not as it is 
presently framed. I appreciate the problem of Alberta, 
as far as having a rate that is more to Calgary than it 
is from Toronto to Vancouver and back to Calgary, that 
that seems most inequitable; but to require a railway, 
before putting in a competitive rate, to prove actual and 
compelling competition we feel is too extreme, because it 
would have an adverse effect upon our rates as well. I 
discuss, sir, the reasons for that in this. 

This amendment would require the railway 
desirous of putting in a competitive rate, or desirous of 
retaining an existing rate, to prove "actual and compelling 
competition." Nowhere in the I.C.C. Act or here, is such 
a burden placed upon the railway. 

Let us suppose that a shipper in Saint John, 
desirous of making regular shipments to Montreal in the 
Summer time, approaches the railway to get a rate and the 
railway desires to give him a rate in order to stop him 
from using water transportation. The rate might of course 
be lower than for a shorter distance from an intermediate 
point. The railway would be unable to show "actual and 
compelling" competition and couldn't give the rate and 
would therefore probably lose the business. Then the 
competition would exist but the business would be gone. 

Certainly the word "potential" would be sufficient 
and I do not think that the railways are deliberately 
giving away unnecessary low rates, certainly no lower than 
they must to keep the business. In any event, other 


amendments requiring the staff of the Board of Transport 
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Commissioners to check and examine competitive rates and 
to see that they are compensatory should accomplish the 
Same purpose. 
THE CHAIRMAN: Pardon me a moment. I want to make 
sure that I understand you there. You say: 
"In any event, other amendments requiring the staff of 
the Board of Transport Commissioners to check and 
examine competitive rates ..." 

Do you mean before they are effective? 

MR BARRY: No, sir. There were amendments pro- 
posed by Manitoba and Saskatchewan with respect to that, and 
Alberta as well. 

THE CHAIRMAN: Were we not told sometime ago about 
how many competitive rates there are in the country, by some 
mass statement or other? 

MR BARRY: In terms of millions of rates, sir? TI 
do not think the competitive rates are. 

MR EVANS: Thousands. 

MR BARRY: Thousands of competitive rates. I do 
not mean to have them examined before they are put in, sir, 
but the task of the Board would be a continuing one. 

COMMISSIONER INNIS: The word "potential" is not 
good enough for you, Mr. * Frawley? 

MR FRAWLEY: I was just telling Mr. Covert, that 
is all explained in my argument, what I mean by "potential". 

MR BARRY: I heard Mr. Frawley's argument, and Mr. 
Frawley says in the United States they take into account 
potential competition, but I do not think the wording of 
Mr. Frawley's amendment will allow them to take into account 
potential competition. The word "actual" is not used in the 
I.C.c. Act. I think that is an explanation of the use of the 
words, although Mr. Frawley argued that it would be quite 


proper for them to consider potential as being sufficient, 
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but if so the word "potential" would be sufficient to me, 
and I would have no objection to the amendment. 

THE CHAIRMAN: Anyway, you think the Board should 
have a staff that would check in advance on competitive 
rates and see that they are compensatory? 

MR BARRY: That is right, sir. They are amend- 
ments proposed by the western provinces. 

THE CHAIRMAN: But without holding them up. 

MR BARRY: Oh, I would not hold them up, sir. 

SPECIAL RATES AND AGREED CHARGES 


New Brunswick does not support any legislation 
which is designed to prevent the railways from putting in 
rates of any kind to meet competition. It appears to us 
that the railways should be allowed in their own discretion 
to put in special rates or agreed charges if they desire, 
leaving it to their own business judgment to decide whether 
they are required or not. They could, of course, be 
subject to legislation being proposed whereby the staff of 
the Board of Transport Commissioners could always examine 
them as to their compensatory nature, as I have already 
said, and as to their necessity but pending such examination 
by the Board, on its own motion or on complaint, the rates 
would be in effect. It is appreciated that today's 
competitive situation requires that the railways be able 
to act quickly. More consideration might be given to 
easing their controls except on long hauls where no real 
truck competition exists. However, it is probably always 
a matter of conjecture as to the compensatory nature of a 
rate and situations can be assumed very easily where 
non-compensatory rates in the furtherance of national 
policy might be justified. Judging from the position of 


the Newfoundland Railway, very few of its rates are 


compensatory, and any restrictive amendment would apply 
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to them also. 

THE CHAIRMAN: Is that established? You say very 
few rates are compensatory. 

MR BARRY: I Speak, sir, from the publication of 
the anticipated deficit by the Canadian National Railway. 
There must be very few of them that are compensatory. 

Management, to be efficient, must have a 
discretion. 

C. N. R. CAPITAL REVISION 

New Brunswick supports the capital revision 
proposal of the C.N.R. and feels that the position of 
the C.N.R. should be improved by providing some compensa- 
ting factor for the lines which have been added to the 
System as developmental lines, and others acquired and 
operated in the national interest. The fact that the 
Government is not able to judge the necessity of those 
lines on a pure dollar and cents basis is further proof 
that railways are so essentially a part of national policy 
that it is impossible to regard them as purely commercial 
operations. 

It is my understanding that the Government and 
the Canadian National do not want to again separate the 
accounts of the various railways in order to show the sub- 
Sidies necessary to pay the deficits incurred annually in 
operating these lines. Therefore, unless the C.N.R. is to 
more or less give the appearance of inefficiency by contin- 
ually having these deficits, then some method must be devised 
and put into effect as suggested by the C.N.R. 

As to the charge by the C.P.R. that this plan 
would have a detrimental effect on the C.P.R., New Brunswick 
is quite content to accept the assurances of the financial 
witnesses of the C.N.R. that no adverse effect would result 


to the C.P.R., subject to investigation by your Commission 
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Staff. 


It is not intendea that the public treasury should 
Pea MERAY tOrp uta theC.RR.. outof businaess One cannot 
judge the C.N.R. as a purely business proposition. Some 
assistance must be Siven to it because of the task it 
performs in the national interest. It appears that the 
creation of the 300 million dollar fund was proposed to 
compensate the C.N.R. for losses on low traffic density 
Lines. 

It appears to us that accountants of this 
Commission, taking into consideration the factors involved 
Such as railway property investment and deficit lines, 
could reconstruct the capital structure of the C.N.R. in 
such a way that no detriment could result to the C.P.R. 

THE CHAIRMAN: Now you are talking about the 
C.P.R. also. What is your attitude toward the C.P.R.? 

That is should continue as a private enterprise? 

MR BARRY: I have no instructions otherwise, your 
lordship. 

THE CHAIRMAN: That is as far as you can go? 

MR BARRY: That is right, sir. 

UNIFORM ACCOUNTING AND STATISTICAL PROCEDURE 

The Province of New Brunswick supports the 
amendments proposed by the Province of Saskatchewan and 
Manitoba requiring the Board of Transport Commissioners to 
set up a uniform system of accounts and statistics. It has 
been seen, both here before your Commission and before the 
Board in rate cases, that it re quite impossible for either 
the Provinces or the Board to compare efficiency and 
requirements of railways. Therefore, the system to be set 
up should, as suggested, set forth the depreciation method, 
the ore of depreciation, and also require segregation of 


assets. All utility authors and regulatory tribunals have 
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found it necessary to require a uniform System of accounts 
and an examination of both English and American authorities 
will confirm this matter. 

These were referred to by Mr. Smith, and I won't 
go into them again. 

We do not express any preference as to detail, 
but the attitude of Mr. Cooper of the C.N.R. with respect 
to detail appears to be fair. But N. B. «assumes that any 
details will be laid down by the B.T.C. if this Commission 
recommends a uniform system anda Parliament adopts a law 
requiring the B.T.C. to set up a uniform system of accounts 
for railways. 

GRADE CROSSING LEGISLATION 

The amendments proposed by the Railways with 
respect to Grade Crossing Elimination are satisfactory 
except in the following respects. The C.N.R. amendment 
to Section 259 s.s.2 limiting the share to be paid by the 
Railway to 50% of the difference between the amount paid out 
of the Fund and the total cost or (important) the capitalized 
value of the benefits accruing to the railways whichever is 
the lesser. This is not equitable because the railway does 
have some responsibility. 

Section \262,.i8.9¢5; allows the Fund money to be 
used for maintenance and operation of separations. New 
Brunswick feels that the maintenance and operation of all 
Separations or signal devices should be provided for by the 
railway. 

It is further suggested that the works to be 
performed, should of necessity, include electric signal 
devices. 

As to both sets of railway amendments, New Bruns- 
wick feels that where the Crown is to be made liable, then 


the proviso should be added to Section 259: "But in no event 
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Shall the share of the total cost of such work which the 
Board shall order to be paid by the Crown in the 
right of the Province and/or by a municipal corporation, 
exceed (10%) ten percent of such work." 

The New Brunswick brief suggested a 70% payment 
by the Federal Government, 20% by the railway concerned, 
and 10% by the province or municipality concerned. 

The necessity for some planned scheme to eliminate 
the unnecessary loss of life which occurs daily is obvious. 
It is in the national interest and the railways have an 
Obligation to ‘take steps to eventually cure this situation 
in a progressive plan. 

THE CHAIRMAN: What about the cost? Have you 
anything to say about the figures we were given, the 
amount it would cost to do what you want? 


MR BARRY: Well, I Speak of a progressive plan, 


_ es es ee 


Sir. I see that there is a bill which was given third 
reading in the House within the last two or three days, | 
increasing the amount in the grade crossing fund to a million . 
dollars a year , Apparently the Government is taking some 
cognizance of the necessity of it now. It was increased from 
five hundred thousand dollars to a million Just last week. 
APPEALS TO PRIVY COUNCIL 

New Brunswick opposes the amendment proposed by 
the Canadian P cific Railway with respect to appeals to the 
Privy Council. We might not have this Royal Commission if 
their suggestion was the law and it appears to us that . 
railways and freight rates are of such importance to the 
Canadian economy that it is not only the interest of the 
Canadian Pacific R>ilway which has to be taken into consider- 
ation but the interest of all of the people. 

THE CHAIRMAN: Of course, the Government can appoint 


Royal Commissions. 
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MR BARRY: That is right, sir. I say we may not 
have, but this Commission I feel is one result of the 
appeals. 

COMMISSIONER INNIS: Do you expect us to look on 
that favourably? 

MR BARRY: Well, the provinces do, dir, 

THE CHAIRMAN: I do not see the necessary connec- 
tion. The seven provinces asked for two things. First 
they appealed against a certain judgment of the Board, and 
secondly they asked for the appointment of a Royal Commission. 

MR BARRY: That is right, sir, 

THE CHAIRMAN: Well, the Government could grmnt 
that any time, no matter where--- 

MR BARRY: That is right, they could, sir, but it 
is my opinion that it might not have been so if that pro- 
vision for the appeal had not been there. 

THE CHAIRMAN: Did it ever occur to you as an 
objection to the present appeal that those who appealed 
were the owners of one of the railways? The Government of 
Canada owns the C.N.R., doesn't it? 

MR BARRY: That is right, sir. 

THE CHAIRMAN: And then you appeal to the Govern- 
ment of Canada against the--- 

MR BARRY: Well, objectionable from whose stand- 
point, sir? 

THE CHAIRMAN: I mean, you are appealing to one 
of the railways asking to have its own rates reduced, are 
you not? 

MR BARRY: Well, sir, that would mean normally that 
they would be prejudiced against us, owning one of the rail- 
Ways, but we are still satisfied to appeal to them. 

THE CHAIRMAN: I see. Have you ever considered 


that? It may seem a little anomalous to have an appeal to 
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the owner of a Property against himself, his own interests. 


Well, I guess you have not. 


MR BARRY: TI am Speaking from the experiance as 
referred to in the various briefs, that it has apparently 
worked out Satisfactorily. I have not heard any province 
yet say that it should be eliminated. 

MR FRAWLEY: Your lordship knows that Mr. 

O'Donnell was there against us on that appeal. 

MR O'DONNELL: All I woulda say to that is that 
His Majesty, the owner of the railroad, and the Governor in 
Council are two different entities in law, as far as that is 
concerned. 

THE CHAIRMAN: No, they are not two different 
entities. You cannot divide the Crown. | 

MR O'DONNELL: Is the Governor in Council neces- 
sarily the Crown? 

THE CHAIRMAN: Yes; the Governor represents the 
King. ' 

MR O'DONNELL: He advises, yes. 

THE CHAIRMAN: And his Cabinet advise him. 

MR O'DONNELL: That is right. 

THE CHAIRMAN; That is the Crown, in the right of 
the Dominion of Canada. Of course there is also the Crown 
in the right of each province. 

MR O DONNELL: That is right. 

THE CHAIRMAN: However, you do not mind that, Mr. 
Barry? 

MR BARRY: No, sir, we have no complaint. 

THE CHAIRMAN: All right. 

MR BARRY: The amendment of the Canadian P-cific 
Railway in this matter, as in most other matters, is 
designed, not in the interest of the public, but in the 


interest of the Canadian Pacific Railway. I do not blame 


: sai pees ‘i 
paves 


eorstas oe ot 


j hk 


i: > sakes : 
bg Visca ae aie ‘ee * 
> glinenagqs v1, 3 a nt ae 

| “somtvorg yas bieed don evad F "> pilot ime b 
. } sborpntatis ad bluods #t 
i: iM ddd awomnl qitiebrot eet, PeaTWAA , 

 -fseaqs fend ne aie dandsne oped? | Bow LLoneod? O 
Jord BE garkd of Kop bivon x £64 pAimMMOd?O jae it 
| pl regreved odé baa ~beorties seed Ae £94N0 ond conic 
| at 3sdz es t67 Be WEE at satytine aneuoyhtd wed e185 ‘Trontee 


Cae we att 


— 


,  -bemrsengo 

a dasist tb od don eis <osda eal sMAMATARO aT | ery 

‘ Past ey Sf) oft abtvib gonaas oY raoig¢izas 
-aeoan ftoayod Al qemrevoe ong 4I 2AGaeeoa' G Fe 

ey.) Fromercd) onid vitsoe 

; eH? sdqvasiasy tant eyod on? 4a9t a TAMTEATS aHD 

} | | | ae f 
eae gegtybs of ch ISMO* FM . Ae 

F, .ofd setybe geatdsd sid bak sASMATAHD see | r 

hy togis et tent \ :ateyyog:o AM | 

; 2d trdats ed? at .awotd edd ef gant :MAMALAHO SAT 
: awond eft oef swt ey aig senwaa 4G .sbaasd ‘8 sotateod ody” 

x _eantvarg loss a Sela be vot nt” ’ 


lddgta ek teat yaNaMod Om 
iH , edd bain gon ob way .Tevewgll :WAMATAHS au 


,tntelqmoo on svsd ow ,tie .oW Wang #84 | fs 7 

,dgts 1f4 MAMTA SWE _ 

' -g83tocd netbeans sd¢ te saeabaone at CAAA aM Bie 4, 

af ,etegism tedgq gaom al 9B. crane erat aed) 
opt mt gud ,olldyq of? Ya jesrodat — ia fe a i] 


ni a - 


eaaig- ton ob FE pened s ff pi toey ede 


; ie - : 
Se a eer ei) aes 


“22 155~ Mr. Barry 


the officers of the Canadian Pacific Railway for that, but 
it shows the difficulty of a private company in this 
situation and the necessity of regulating such a company 
In quite a rigid way. If it were not so done, imagine the 
effect upon the public. If the Canadian Pacific R ilway's 
Submissions are taken as reflecting their attitude, then let 
us Suppose that there was no appeal and they were uncon- 
trolled. Immediately rates would go up horizontally at 
least 15-20%, and I think that is a minimum. No other 
income would be considered. The interests of primary 
producers would not be given due consideration as the first 
interest of the officers of the Canadian Pacific Roilway 
is the Canadian Pacific R ilway revenue. Therefore, many 
Safeguards are necessary including this appeal. The 
provision was not put there carelessly and it should not 
be removed, just because the Canadian Pacific finds it 
embarrassing. The Conadian Pacific Railway's submission 
states at page 147 that of fifty appeals -- it is approx- 
imately fifty-four, I think -- already made, only three 
were allowed. But this shows that the power has not been 
abused and it is a safeguard. 

POWERS AND DUTIES OF B.T.C. 

Many amendments have been suggested by various 
provinces with respect to the B.T.C. and the Province of 
New Brunswick supports the amendment proposed by Saskatchewan 
in this matter. It is the contention of New Brunswick that 
the Board should have a greatly enlarged staff, that it 
should have a constant supervision of its own motion over 
all rates and that it should consider many other factors in 
making rate changes that it does not now consider. 

THE CHAIRMAN: The recent appeals to the Privy 
Council, have we copies of the orders made? 
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MR BARRY: It is Suggested here that the system 
employed by the I.C.C. in the United States could be well 
employed by the Board here and all officials of the Board 
in the course of their employment should have authority to 
examine the accounts of any railway and to enforce a uniform 
System of accounting. 

The amendment proposed by New Brunswick would 
require the Board to consider, in rate changes, the many 
factors involved, most of which they do not now consider. 
It appears to us that there is only one factor now con- 
Sidered by the Board, and that is "How much money does the 
C.P.R. need", and we Strongly suggest that many other 
factors should be taken into account and we have set some 
of them out in the amendment to Section 325.  Thig 35 2% 
line with Section 15(a) of the I.C.C. and referred to in 


argument by the Province of Nova Scotia. 


I also mention the proposals about the recent 
increases and the horizontal increases: 

We ‘also have proposed that the Board, in the 
light of new legislation, be required to examine the 
incidence of past increases in the light of new guiding 
policies because otherwise the burden will stay where it is 
and rate relations will be disrepted. 

We feel that the evidence referred to-herein, 
under horizontal increases, shows very well that the Board 
does not give sufficient consideration to many of the economic 
effects of their decisions. 

We cannot support the amendment of Manitoba re 
compensatory rates not being allowed except as to develop- 
mental lines as there are many cases in which certain rates 
might be put in effect in the national interest, for instance 


to carry goods through Canadian Ports. 
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don't you? 

MR BARRY: Non-compensatory, that is right. 

THE CHAIRMAN: I asked Somebody to find me an 
Order in Council; I have it here. 

Where are you, Mr. Barry. 

MR BARRY: At page 23, sir, at the top. 

Referring to Manitoba's Suggestion that non- 
compensatory rates be not allowed, that that is too 
restrictive, and that there are many cases where in the 
national interest they were put in to carry goods through 
Canadian ports, as being one instance of it, we have said 
earlier and say again that we do not wish the railways to 
be prey to all competition and we must trust to managerial 
judgment in the railways which has been of a superior 
nature until now and probably will continue to be so. It 
is fair to assume that the railways are not giving away 
money. We say the same concerning the other restrictive 


amendments proposed by Alberta. 


(Page 22758 follows) 
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AMENDMENTS TO MARITIME FREIGHT RATES ACT 


I do not propose to deal with the amendments to 
the M.F.R. Act already dealt with by the Maritime Trans- 
portation Commission and by Nova Scotia, As I support 
them entirely, I leave their arguments for the Commission, 
As I said, I support them, the amendment to Section 325 
as an alternative to that of New Brunswick, and the other 
amendments as a means to again put the Maritimes in the 
comparative position in which they were intended to be, 
Developments in connection with competitive rates, 
due in part to the development of trucking, have in 
great measure caused the Maritimes to lose its intended 
assistance, In other words, competitive rates in the 
central provinces have enabled competing producers to ship 
fo market at compyratively less cost than in proportion 
they were intended to be able to do and as a result, with- 
out truck competition in the Maritimes, we have been 
placed in a position of having a less net return to both 
the primary producer and the manufacturer. 

We are competing with producers and manu- 
facturers whose rates, apparently cannot be raised and 
we are shipping from one of those regions according to 
Mr, Fairweather, where the export rates out of New 
Brunswick can be raised. Our net return was lower 
before, now it will be still lower and will worsen 
as rates increase, This applies to us both as producers 
of natural and manufactured products, and as consumers 
of other doatiey Ceate y products. 

The amendment to the M,F.R.A. proposed by 
the C.P.R. is objectionable to us. We do not see that 
such is necessary in order to have equalization of rates, 


in fact we believe that such (meaning equalization) is 
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technically impossible, unless we have such a perfectly 
balanced economy that it will be equally absorbed by 
the community at large and such does not appear to be 
possible, It is true that under the M.F.R.A. we 
do receive a reduction, but that is not at the cost of 
the railways. The public treasury absorbs that amount, 
It is absorbed by those who, in accordance with our 
government's policy, have the ability to pay. The 
west proposes equalization, but it must be remembered 
that, if the Crows Nest Pass Rates are non-compensatory, 
which I will not presume to decide, then the West is 
Subsidized by those other freight shippers and not 
by a subsidy from those who have the ability to pay, 
but by everybody who has to use the railways to ship 
freight. And not only that, but subsidized by those 
people who can least afford to pay, if those rates are 
non-compensatory. 4 

THE CHAIRMAN: Pardonme a moment; what is 
the amendment proposed by the C.P.R. in this connection? 

MR. BARRY: It is an amendment that would permit 
the Board to adjust and vary rates up and down irrespec- 
tive of the cost of operation, in order to achieve 
equalization between East and West. 

THE CHAIRMAN: Just a moment now -- 

MR. SINCLAIR: It is not in that list, my lord, 
That list is headed "Additional Amendments". It was 
put into the record from the proceedings and of course 
it will be discussed during our argument. 

THE CHAIRMAN: You will have to remind me 
what it was then. 

MR, BARRY: It is an amendment which will 
permit the Board -- whereas now they may only vary rates 


upwards, that is the preferred ones, by reason of changes 
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in the cost of operation, it was the contention of the 
C.P.R, that equalization would not be possible unless 
thet section were changed to allow the Board to vary 
them for the other reason, 
THE CHAIRMAN: Wheat section is it? 
MR, SINCLAIR: 325, 
MR. BARRY: Mr, Sinclair said it was 325, Itis 
3b (b), the latter part of it reading that - 
"while the cost of operation in Canada remains 
approximately the same as at the said date, 
the Board may allowthe increase or reduction 
of such tolls or tariffs from time to time 
to meet increases or reductions as the case 
may be in the cost of operation." 

The amendment of the C.P.R. is that -- 

THE CHAIRMAN: In the first place you are in 
favour of increasing that 20 to 30, are you? 

MR. BARRY: That is right, sir. 

MR, SINCLAIR: We were to add there, my lord, 
at this point if you wish -- after the word "time" -- 
"adjust and vary tolls or rates from time to time". We 
add these words. 

THE CHAIRMAN: After "from time to time"? 

MR. SINCLAIR: Yes, we add these words: "as 
may in the opinion of the Board be necessary to give 
effect to any general readjustment of rates in Canada or , 

MR. BARRY: Continuing the same words. 

MR. SINCLAIR: Continuing the same words to the 
end of the section, yes. 

THE CHAIRMAN: You are opposed to that? 

MR. BARRY: That is right, sir, We have not 
spoken to any proposal as to equalization, nor do we 


think such an amendment is necessary to achieve it; that 
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it is quite possible to achieve it even with the Act as it 
is, and I don't think my friends of the Canadian Pacific 
are absolutely satisfied that the Act is essential. 

MR, SINCLAIR: Well, we shall discuse it when we 
are arguing our case, The reason why we put it in is 
because the Provinces have taken the position, the Maritime 
Provinces, that you cannot alter or vary the rates unless 
you prove under this section that costs have changed since 
1927. Of course, on equalization, it would not be based 
on equalization, and I think it is essential and will so 
argue it, if we are going to have equalization, because 
we would have to vary the standard and class rates in 
the Maritime Provinces, 

THE CHAIRMAN: Of course we will hear from you 
later on the point. 

MR. SINCLAIR: Yes, my lord. 

MR. BARRY: I do not assume that the Crows Nest 
rates will be varied and possibly the subsidy will not be 
paid, but somebody pays the extra cost, if they are 
non-compensatory, and it is only fair that such subsidy 
should not fall on a selected few. Mr, Matheson has 
estimated on a 1922 basis alone, that the railways would 
be receiving at least $33,000,000 more than at present 
if rates were left as they had been, let alone not increase 
them as other rates have been increased. We do not suggest 
any change in Crows Nest rates but possibly the Government 
should absorb any extra cost rather than shippers and 


consumers generally. 


I have also proposed an amendment which would 
give the Province of New Brunswick a reduction on inward 
freight. This would result in less cost to the consumer 
of certain goods. While objection may be made in some 


quarters to this proposal, it is my experience that not one 
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producer or manufacturer in the province of New Brunswick 
objected to this procedure. In addition, it is estimated, 
on the basis of present cost of the M.F.R.A. that its 

cost would not be great. It would certainly be nothing 
compared to other subsidies presently paid by our Dominion 
Government on certain commodities, and a little goes a long 
way in the Maritimes, 

The measures proposed, namely, increasing the 
percentage reduction to thirty percent and making it both 
in and out as well as within, would go far to lessen the 
incidence of the recent increases. It would not by any 
means restore the situation, but it would help restore our 
comparative position, An examination of the figures pre- 
sented by Mr, French of Enamel Heating, however, would 
clearly show that in any event, we would still be worse 
ort. 

The Intercolonial Railway was intended to be, and 
was built, as a means to get us into an alternative market 
to that which it was known we would lose. It was based on 
national policy, and as has been decided and was known when 
it was built, it was never intended to be operated as a 
commercial proposition. We have been dealing with com- 
mercial propositions here but =< point out to the Commission, 
confirmed by Section 145 of the B.N.A. Act and by the 
Duncan Commission and the Jones Commission, that never was 
the I.C.R. intended as anything more than a means to com- 
pensate the Maritimes for that which they were going to 
lose upon entering Confederation and the gain made by 
Canada in the acquisition of the Maritimes, would be paid 
for from public funds. 

If our standard of living compared to the national 


average, or was higher, it could be said that we did not 


need assistance. I think it is clear that our standard is 
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much lower, Therefore, let us have the assistance which 
we were intended to have and do not let new circumstances, 
recently developed, deprive us of that which the powers 
intended and were willing to give us and would still 
give us, 
REGULATION OF TRUCKING 

The Railway Association has proposed a drastic 
means of regulating trucking in its brief, but it is to 
be pointed out, they have not Shown any place where it 
could be done or where it has been done. Both a C.N.R. 
witness and Dr. Locklin agree that it does not seem to 
be feasible. It is not a matter of stating that the 
Provinces will not give up their rights. In fact, only 
one province has expressed a willingness to do so and in 
that event, I assume that most of the other provinces are 
not willing to surrender their rights. New Brunswick is 
not willing to do so, but is willing to co-operate in any 
measure which will alleviate the situation and bring about 
a uniform measure of control. The provinces wherein sue 
petition exists in extreme degree have not appeared here 
and we must assume that those Governments will not sur- 
render their rights, 

But let us assume that the Provinces were willing 
to surrender that right. It has certainly not been shown 
that control can be exercised and the question becomes an 
academic one when it is more or less agreed that even if 
they did surrender their right, nothing could be done 
about it. It was patent during the war when the government 
tried to put a 25 mile limit on trucks and were forced to 
abandon it. At that time we had a situation where the 
constitutional aspect did not enter and still it could not 
be done. It is physically, economically, politically and 
practically impossible to tell a truck owner what he shall 
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do, where he shall 60 and what he will charge in using 
his truck, It is to be doubted, in any event, that even 
if New Brunswick would Surrender their trucking control, 
that it would help the railways to any extent as it is 
not in New Brunswick that Such real competition exists, 

It may be suggested that private trucks be not 
controlled although Mr, Gaffney felt that they must be 
controlled as well. That was tried in Britain and in a 
Short time, all, or nearly all, trucks became privately 
Owned. How can one tell a manufacturer that he cannot 
buy trucks and ship his produce in his own vehicles, It 
is not possible. 

A more sane approach, albeit a difficult one, 
is that expressed by other authorities, namely, make the 
truck pay its share of the cost of the right of way on 
which it operates, and the railways will be in a better 

competitive position, The Chevrier Commission apparently 
endeavoured to assess this cost of contribution and 
arrived at certain conclusions about 1932, but as the 
cost varies with the province, it is difficult to assess, 
but New Brunswick is willing, on this basis, to contribute 
to the solution of this problem, 

It is important to consider, however, in a demo- 
cracy, whether or not the simpler method of operating the 
railways by subsidy, without controlling trucks, is not 
politically more advisable, even if at times it does not 
appear to be economically more advisable. 

The experience of other nations es well as of 
witnesses before this Commission, indicates that it has been 
found impractical to endeavour by regulation to control 
trucks, The complete attitude of the Province of New 
Brunswick on this matter has already been expressed in 


replies to questions sent out by Commission counsel, I add, 
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however, that Subject to existing provincial lews, New 
Brunswick has no objection to trucks of the railways going 
into the trucking business, The field is available to 
them if they comply with provincial licensing regulations, 

In any event, the two provinces in which the 
railways are most adversely affected, are not represented 
here and we do not know the attitude of those provinces in 
which such a high proportion of our Canadian population 
resides, 

RATE BASE, RATE OF RETURN 
AND 
C. P, R. AS A YARD-STICK 

The C, P. R. has proposed an amendment called 
Section 325 s.s.7, in which it would be necessary that 
just and reasonable rates should take into account a fair 
return on railway property of the C.P.R. and would authorize 
the Board to establish a rate base, 

THE CHAIRMAN: Just a moment, let me get that 
amendment. 

MR. BARRY: It is the proposed sub-section to 
925.< Sir. 

THE CHAIRMAN: Yes, it says that rates shall 
not be deemed just and reasonable unless taken as a whole 
they are sufficient to provide a fair return upon the 
investment on railway property in the Canadian Pacific 
Railway Company and the Board may from time to time 
determine the investment in railway property upon which 
the return is to calculated and the rate of such return, 
That is all there is to it. 

MR. BARRY: That isright, sir. While there is 
nothing objectionable in the principle involved in this 
amendment, New Brunswick considers that such a method 
would be too rigid in the national interest, and in any 


event, the principles set forth therein undoubtedly 


= 
ti | ye Yt ne 
iy vot. eebl hakaanewne BALSEBxe 99-29 
7 aiatos weyebi fat edd ‘20 vanes 53 inloenenae 
tee oddseldes have at) retset . sbewnaeudy Ane 


i pene Shige aaitexoaiti kata vorg:atd by blenea} ea pier 


lage 


Ott id tru sal .eondtveng o8F dats ofereve gaa al om oon Ss 


hssnesetgetibon-.oTe . cae teTI a -ylettavirs ‘taom b¢0 “wyewlredt ? 
‘At eeontvotqg: esodd to -ebtisidde sods “wird “Foe oo “ow. Dip “ered 


7 


_ 


‘né8ialeqog- as thaned woo to fiditsoqony welt 4 fous dotin 
, | cy a 
. tea nn ’ : ness We 
tua cn. 


Ba? PROM KO. ITA 


Se Set duces 


iemeercamn AcGA 1 p03 330 
So lian ceive wet hesogesy earl. ps4. Qe? 
Werke Varese ents ed bdo <3 Hoh ih. et face ast. rere 
bat -a Wnwoodea Gin eles Ginoits “podem, sitesi’ 66 ‘haa svat - 
) es brokiiies (biuow i218 eh; Ds -wret XO Yiveqoay yHebbed «io Pavet, 
jsead oreq sp Heligtesa, 02 ‘sce ahs | a 
tots toy omidl .~finetion «tect iether >) Sy 7 
. dtemdibpeime | : 
| id VT eeithowesddes ‘besogowd std 2750 + SAR cM Baty 
eke g 
«4 ‘feite eotwh -tarld-eyne dL peed y eA ae i Wa 
‘Lottie 6:22 ae secing- 6k dunos ads ie este) Yaul “Benseb ‘92 jes 7 
‘aad purncyie muro 4h « aibvoug ds UtisivlPige, Ste “ants a 
oo ‘whY ford wivibeae?) etd abc giasadig yet bide ‘eeeedeovnt 
sais .od seit Mor’ Ye HrIcs end Hires wttniafody eye en vg 
obriw moqe- zyisodony yeubiot 1 Yusmbeevit ells sritmastem  ~ 
wittuter doe So oee% otf ban: ety chen we se) mest OEF is 
. wMh.ot wt-oneietine an eeiet 
el.onvent dlidW: cle ariphe et tant ‘eA 1s ost a 
1) — 
EY axa nt hoghouatcdlghsdiua suit Nt vee pine 
‘podem 9 cioue YadY weehbatev Golan cre ifm 
ee et 
yan ot bas ,seowetal ipmettem ‘otht tet ; 


viheddvobas diexeh} nidt Yee | ret aa 


Ff 7 —- 
7 


ee | a” 7 rl * & 7 


4 


a 


~ 22766 - 
Mr, Barry 


govern the Board of Transport Commissioners at the present 
time. 

It took many years in the United States to 
determine railway property investment and the I.C.C. 

did not determine it on individual railways, but on 
railways as a whole, and it is our understanding at the 
present time that it is only one of the factors which 
the I.C.C. takes into consideration in determining 
rates, as their experience found that it was too rigid. 
We therefore oppose this amendment in its form as being 
unnecessary because of the fact that the revenue needs 
of the railways must be taken into consideration in any 
decision and it is unnecessary to direct the Board to do 
so by any particular method. Our amendment mentions it 
as one of the factors, 

It is suggested that onee a uniform system of 
accounting has been developed and proper comparisons 
can be made, the question of rate basis and rate of 
return might then be considered, but it certainly could 
not be considered until much information of a very 
detailed nature was made available to the authorities, and 
at the present time the Board of Transport Commissioners 
does not have the technical staff necessary to make such 
investigation. If we can judge by I.C.C. experience, 2 
rate base has been found unsatisfactory. 

With respect to the proposal that the GC. Pim 
be the "Yara-Stick" in the making of rates, it is further 
suggested that such should not be done by statute, es- 
pecially before a uniform system of accounts is set up. 
It could be possible, after the C.N.R. capital structure 
4s revised to put it in a comparative position, 
that it would be found that the C.N.R. cost of operation 


was less, in which event, it would be unreasonable to 
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accept a higher operating cost railway es the yard-stick, 


THE CHAIRMAN: Just a moment , what you are s- 


o 


ving 
there seems to be important. You Say that it could be 


possible, after the C.N.R. capital structure is revised, 

to put it in a comparative position, (whatever that means) 
that it would be found that the C.N.R. cost of operation 
was less, in which event it would be unreasonable to accept 
a higher operative cost railway as the yard-stick. What 
would you do with the higher operativg cost railway? 

MR. BARRY: They would just have to get more 
efficient and cut down their cost of operation. Assuming 
the railways to be in comparative position as to railway pro- 
perty investment and taking account of income tax 
differences to be paid by the C,P.R., that it may be found 
that the C.N.R.'s cost of operation will be less. 

THE CHAIRMAN: The comparative position, you 
mean iS comparative as to capital structure? 

MR. BARRY: Railway property investment, and 
making due allowance for income tax and taxation and things 
which the C.N.R. does not lve to pay and the C.F.R. does 
have to. 

THE CHAIRMAN: Then if you have two railways 
then the cost of operation of one (of course they would 
not be exactly the same), one is higher than the other -- 
to take the needs of the lesser one? 

MR. BARRY: Yes, sir, if the country could not 
afford to maintain the higher one. 

THE CHAIRMAN: All right, you would make that 
your principle? 

MR. BARRY: That is right, sir. It is another 
example of a situation where it would be unwise to 
restrict the discretion of the Board. It would also make 


the Board simply computers. 


The Supreme Court of the United States has, 
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with all the cases before it, now decided that no single 
factor can be the governing factor in rate-making. 
Local utilities ere not comparable to railways. All 
things, customers, rates, Shippers and investors are 
considered. But a rate base is a factor only. It is 
conceivable that in a depression no increase would be 
granted because of the effect on the economy, even if 
the investor received no return, 

According to Mr, Northey Jones! figures, as 
applied by people interested, to make the C.P.R. a 
yard-stick on a rate base method would increase the 
rates 24%. (Some people say it is 20% but it is approxi- 
mately 20%). We could not stand for that, nor for any 


measure which would make it possible. 
FEED - GRAIN ASSISTANCE 


New Brunswick respectfully submits that the 
Feed-Grain Assistance policy should be continued as it is 
upon the basis of this assistance that a poultry industry 
has been developed in certain sections of New Brunswick, 
We are not exporters of these products, but without this 
assistance, this domestic industry could not survive 
and its abandonment would disrupt the economics of 
poultry farming and have an adverse effect upon the 
economy. This Federal policy has been of very great 


assistance to the Province of New Brunswick. 
CONCLUSION 


New Brunswick has set forth in its submission 
to the Commission (Exhibit 50) just how high freight 
rates have effected our economy, especially where freight 
bears such ea high proportion of the selling price of 


our important primary products. We have also shown that 
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our standard of living is much lower then the national 
average, and certainly lower than thosg provinces which 
do not have to pay substantial freight increases, 

The conclusion is inescapable, therefore, that 
to allow the burden to fall on one of the poorer sections 
of the economy will further depress that economy, both 
by reducing the net return on exports and adding to the 
cost of imports, 

Therefore, we have suggested increasing the 
percentage under the Maritime Freight Rates Act to 
thirty (30%) percent, and further, to make the Maritime 
Freight Rates Act applicable to goods shipped into the 
Maritimes within the select area. We have further 
Suggested in amendments to Section 325 of the Railway 
Act that the Board of Transport Commissioners could 
consider many factors in rate changes which they do not 
now consider amexamine the incidence of rate increases 
granted in the last two years. 

These suggestions are only aids in relieving 
the burden and will not permanently solve the problem, 
but they could materially assist. We would still be 
paying more freight then ever, but not quite as much 
as we would without these amendments, 

The Inter-Colonial Railway was built to 
assist us and to provide alternative markets for us, 
and it is not to be considered as a commercial pro- 
position and was never so considered, The Duncan 
Commission stated that commercial considerations were 
subordinate to national considerations, and on this 
basis lower rates should be provided for us. The Duff 
Commission as well, revognized that the I.C.R. was a 
national undertaking, constructed in the broader con- 


siderations of public policy. 
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Therefore, it is respectfully submitted that 
in the national interest, the burden of the recent rate 
increases must be eased to avoid a further depressing 
of our standard of living. 

To quote the Duncan Commission (p. 21): 

"The purpose of the Inter-Colonial was to afford to 
Maritime merchants, traders and manufacturers a 

market of several millions of peoples instead of their 
being restricted to the small and scattered population 

of the Maritimes themselves, particularly in the light 

of the disturbance with which their trade was threatened 
as a result of the discontinuance by the United States of 
the reciprocal arrangements which had prevailed." 

A high freight rate is simply defeating that 
purpose. 

If the changes, prior to 1927, placed upon 
the commerce and industry of the Maritimes a burden 
which it was not intended to bear, then changes in the 


last two years have had the same effect, and we respect- 


fully submit that the same circumstances which impelled 


the Duncan Commission to give relief, exist now as well. 
Thank you verymuch, my lord. 


THE CHAIRMAN; Thank you, Mr. Barry. 


---The Commission edjourned at 4:50 p.m, to meet again 
at 10:30 a.m. on Tuesday, May 16th, 1950. 
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